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Introduction

Mix together the Transfer of
Undertakings Regulations 2006 with
Schedule B1 of the Insolvency Act
1986, add in the usual measure of
European law and season with a
controversial earlier EAT decision.
This was the braisieasing recipe for
Sl bcpfgj] N%qg pca
judgment in OTG Ltd v Barke &
Others [2011] UKEAT/0320/09

The background to the case

The case involved five appeals, listed
together, concerning the

applicabilty of TUPE to the
following commonly encountered

circumstances:

a. 2 d _gjgle
amkn_ | w%' e mg
administration under Schedule
B1 of the Insolvency Act 1986.

b. Al or part of the
undertaking is then
transferred by the

administrators to another
gmjtclr amkn_|I
amkn_| w%' egt

liabilities (including any
liability for employees

c | r dismisded pgok ta, iyt becalse
of, the transfer) and reg. 7
would provide further
protection  against  unfair
dismissal.

amkn|_

wwag Whether adminisiration under
y | $chequlg qB1 ofr the 1986

relevant transfer under reg.

3 of TUPE.
c. Reg. 4 of TUPE would normally
operate to transfer the

contracts of those previously
employed by the old company
to the new company along
with any accrued rights and

d. However, reg. 8 (7) of TUPE
disapplies regs. 4 and 7 where:

8 u r fc rp_I| gdc
company] is the subject of
bankruptcy proceedings or
any analogous insolvency
préceedifigs whiohj have been
inggtutedmvith a view to the
liquidation of the assets of the
transferor and are under the
supervision of an insolvency
np_argrgmlcp?® &
The key issue for the EAT therefore
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aml grgrsrcqg 8_1 _] memsq
instituted with a view to the liquidation of the

~ggcrg® md rfc mjb amk
reg. 8 (7) bites and the transfer is effectively
exempt from the normal consequences of TUPE.

The practical importance of resolving this
question is obvious. Such transactions are
increasingly popular as a cheap and convenient
way of liquidating the assets of a failing business
for the benefit of creditors, giving rise to the
conceptofsea _j j crb_ainp c_b kgl ¢

It is likely that the old company, being insolvent,
will owe money to its employees. Further
liabilities may accrue if, as often happens, the
transfer gives rise to dismissals. As such, it will b
crucial to all involved parties (the employees, the
new company and the Secretary of State) tg
establish whether any liabilities concerned have
transferred to the solvent new company or
remain with the insolvent old company.

The EAT’s decision

The EAT had to decide between two competing
approaches:

a. A

Rf ¢ _ 7 g mj s«rwherebyn
such administrations wouldnever

fall within insolvency proceedings
as defined by reg. 8 (7).

Rf c -~dgalb )
whereby an administration could

fall within reg. 8 (7) if it was found as
a fact that the administration had
been instituted with a view to the

liquidation of assets.

Rf c j _r-rcpcbrd_rmmrpm_af
from the earlier decision of the EAT akland v
Wellswood (Yorkshire) Ltd [2009] IRLR 250

In Oakland Judge Peter Clark held that whether

n

) q

e

g Ibckmgjl tgalr epw r mp m &c cnbsgpl nengg, c,
was with a view to the liquidation of the assets

_rdther, than to Gave thef businesk, ghert ip wag g

exempt from TUPE. Judge Peter Clark felt this
u_qgqg amlqggqrclr wugrf rfc
8 (7) was designed to promote. The Court of
Appeal, when the case came before it,
cvnpcqgcb bms rqgq _ msr
approach (see [2010] ICR 902). However, they
stopped short of analysing the issue fully
because the appeal was allowed on another
digcrete growhdg(particular to the facts of that
a_qc', Rf gq kc |r rf_
Oaklandon the effect of reg. 8 (7) remained
intact.

In OTG v Barkéne EAT revisited the issue afresh
~I'b a_kc bmul dgpkjw gl
~nnpm_af %* rf cpc Oaklabct a |
In a detailed Judgment, Underhill P considered
Council Directive 2001/23/EC which underpins
the current TUPE regulations and the decision in

Abels  v. Bedrijfsvereniging  voor  de
Metallindustrie _en de  Electrotechnische
Industrie [1985] ECR 469wvhich provides
assistance on the distinction between
liquidation and other kinds of insolvency

N p pnoceedirtgs.
Rfc j _r-rcgch ANdnapm_af

m_

0

an administration came within reg. 8 (7) would
bcncl b ml rfc Rpg sl _j

%qgN cdr_capr s _ jAjd gplibcghge

from the earlier decision of the EAT @akland v
wéll®awood (Yorkshire) Ltd [2009] IRLR 250

In Oakland Judge Peter Clark held that whether
an administration came within reg. 8 (7) would
bcncl b ml rfc Rpg sl _j
rfec _bkglggrp_rmpq%
administration was with a view to the
liquidation bf ¢thp gssets lbather than to save the
business, then it was exempt from TUPE. Judge
Peter Clark felt this was consistent with the
Apcgasc asjrspc% rf _r
promote. The Court of Appeal, when the case
came before it, expressed doubts about Judge
g _rnnmm |

Y
n
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However, they stopped short of analysing the
issue fully because the appeal was allowed or
another discrete ground (particular to the facts of
rf _r a_qc' , Rfgg kc _|I
Oaklandon the effect of reg. 8 (7) remained
intact.

In OTG v Barkthe EAT revisited the issue afresh
_I'b a_kc bmul dgpkjw ¢
_nnpm_af %*
In a detailed Judgment, Underhill P considered
Council Directive 2001/23/EC which underpins
the current TUPE regulations and the decision in
Abels  wv. Bedrijfsvereniging __voor __de
Metallindustrie en de Electrotechnische Industrie
[1985] ECR 46@&hich provides assistance on the
distinction between liquidation and other kinds
of insolvency proceedings.

Underhill P analysed the words of Schedule B1 a
the 1986 Act which, in his judgment,
demonstrated that the primary purpose of any
administration under those provisions is to
manage the affairs of the old company so that it
a_| "c 8pcqgqaschb _qg _ e
the top of the hierarchy of statutory objectives
and can only give way to one of the other
objectives (namely achieving a better result for
rfc amkn_| w%g apcbgr mp
wound up or, failing that, realising property in
order to make a distribution to secured or
preferential creditors) if the administrator
believes it is not reasonably practicable to
achieve the primary purpose.

In preferring the absolute approach, the EAT]
rejected the argument that regard should be had
rm rfc pc_jgrgcqg md _b
-n_ai % q_jcqg* uf cpec gr
outset that the company cannot be rescued.

Rf c C?R%q
interlinked grounds:

aml aj sqggml u

rfcpc’ @akidnad a |

mgl e

q

|
j gl

a. the distinction drawn between
liquidation proceedings (which are
covered by reg. 8 (7)) and other types

not) should depend on the legal
characteristics of the procedures and
not the intentions of the particular
administrator;
s ig tmad oblifjation » of ™ guery s r
e@dmmnistratat to jcgnsidar first whether
the primary objective of rescuing the
company as a going concern is
overridden by one of the other
considerations and so at the moment
of institution of any administration
proceedings it cannot be said that
their objective is to liquidate the
assets;

c. there is no requirement at for the
administrator to state the objectives
he is pursuing at the outset of the
proceedings (this is not required until
proposals are first submitted)

d. adopting the factbased approach

db. t
gl

and time-consuming disputes; and
e. the purpose of the Directive (and thus
TUPE) is to protect employees in the

r f _ éventgoll a tnarfsfer aral nokensuré their g q

rights are safeguarded.

The Judgment inO7G v Barkdoes offer some
comfort for transferors in these situations.
Firstly, the point is made that regs. 8 (d)6) of
TUPE provide partial relief for the new company
where insolvency proceedingsript with a view

k gtd gliguidBtion) J Have* béeh ddbmrlehc8d® S |

Se@ondi dtheC precise |faets BurrotindliftK ther f
transfer will still be important in any case
because, as Underhill P observed when

— Qisposing ©fPthe™vo of the SaffpeafsP if Ghd

employee has been dismissed by the old
company (or the administrator on its behalf)

of insdlvency pfbéeétimgs fwhiahgageg m

avould ancrgasesthe likelihoBdf ofogstlyg g r
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beforethe transfer took place, reg. 8 (5) of TUP
operates to relieve the new company of liability
for that dismissal, which rests with the old
company and is covered (to a limited extent) by
rfc Qcapcr _pw md Qr _r
guarantee payments scheme.

Conclusion and comment

The end result is that we now have two
conflicting EAT decisions. The Court of Appea
may yet be called upon to resolve the issue.
the meantime, Tribunals are much more likely to
follow the more recent (and more reasoned)
Judgment of Underhill P inO7G v Barkend

clients should be advised accordingly. This may
spell good or bad news (depending on which
side of the argument you sit) for those who have
previously been advised on the basis 6fak/iand

In

(@]

OTGvBarkeqr _  jgqfcqg _ 8 p
sqc Sl bcpfagj] N%g nfp_qg
law and, in that sense, the decision is to be
applauded. However, absolute approaches in
Yeqmployment gaav_areg rareé dpecasse kheyp riskr f
giving rise to injustice in what is a highly fact
gcl ggrgtc _pc_, Gl _bb
have the adverse effect of putting off potential
purchasers from buying insolvent companies.
Such transactions are less desirable if the TUPE
provisions apply with their full rigour. The
unintended effect of this could be thatmore

jobs are lost as a result of businesses ceasing
altogether than are protected when such
transfers occur. In the current financial climate,
this may mean, ironically, that in seeking to

g _dces_pb rfc glrcpcqraqg
decision in practice does exactly the opposite.

TIM DRACASS

TRIBUNAL REFORM: IF IT AIN'T BROKE, DON'T FIX IT?

Many of you will have become aware of the
n p nfocusgs_ png job dcregtion pandd regerkich, ahdmr

Emt cpl kcl r %q j _rcaqr
content with swingeing cuts to publiclyfunded

family work, they are now proposing a shake up @
the Employment Tribunal system and rights
accrued by employees. At the end of January, th
Department for Business, Innovations and Skil
ns jgqfcbhb _ amlqgsjr _rg
umpinj _ac bggnsrcqg8 ?

their website,www.bis.gov.uR. Whether you are in

favour or not of the changes may well depend on

whether you act primarily for Claimants or
Respondents! But the changes are widanging
and will impact upon us all.

The thinking behind the changes is that many
employers feel hamstrung by potential tribunal
claims, and therefore, are more reluctant to hirg
people, for fear of the employment coming to a
sticky end. In such beleagured economic times &

f

e
S

we are currently, the government invariably

believes that flexibility is the way to achieve that.
But is it really the case that reforming
Employment Tribunals will lead to a significant
increase in recruitment?

ml|To nmyn enmd, cther gnost cshriking P changegj t
a rdommsended rcanes in  cRapter 4 jof the c

D

1S

consultation paper, namely the extension of the
qualifying period for unfair dismissal from one

wCc_p rm rum, Gl rcl bcb r
confidence when they consider taking on
ncmnjc?3 &gga' * rfgq ggq
_rrcknrchb gl rfec n_qr,

qualifying period stood at 6 months, was then
extended first to one year then to two under
Rf _rafcp%g emtcpl kcl r* 1
1997 when Blair was elected. The Institute for
Employment Studies points out that there is no


http://www.bis.gov.uk/
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evidence that changing the qualifying period

had an effect on recruitment and retention of
staff « their director, Nigel Meager, pointed out
that any competent employer should be able to
bcagbc ugr f gl wc _p
performance was reasonable or not, questioning
what extra advantage would be given by the
extension to two years. Even the BIS estimats
that there will only be a reduction of, at the most,
4,700 cases a year with the extension. On th
other hand, for an employee, the prospects of
not accruing full rights until two years into their
employment is a daunting one, and it is not
difficult to think of bad behaviour and practice

which could go unpunished within the first two

years.

1%

D

However, in an apparent attempt to protect
employees, it is suggested that, if an employer is
found to have committed the breach
complained about, not only can the individual be
compensated, but the employer can be fined
too. Whilst in theory this may seem to have an
important deterrent effect on those routinely
pursuing bad practices, it is also important to
consider the punitive effect on small businesses
who may be firsttime offenders, or committing a
breach through ignorance rather than malice.

In terms of trying to avoid recourse to the
tribunal, it is suggested that all cases must go
through ACAS mediation before embarking
upon a substantive hearing. Of course, in reality
there are many firms who settle only on a merits
basis, rather than a commercial one bigger
firms, in particular, can be wary of being seen a
a soft touch, and wish to discourage speculative
claims. If both parties to the mediation are not
engaged with the process, it is difficult to see
how it will do anything more than add delay.

U

A less controversial change is the
recommendation that litigants pay a fee,
npm _ " jw cosgt _jclr rm

to bring a tribunal claim. Weighting the fee in

rfgaq u_w rm _ nmr cl
earnings avoids the iniquity of an impecunious
litigant being asked to pay more than he or she
f_gqg c_plcb rm _aacqq
ufcrfecp g mk c ml ¢ %q
Interms of attempting to shorten the length,
of a tribunal claim, the recommendation is
made that statements are taken as read rather
than read out loud« this is line with Underhill
N %q esgb_1|l ac* md
statements should be taken as read, but that
specific passages requiring further elucidation
may be read out loud. It is difficult to see this
recommendation as anything other than
pragmatic « particularly in light of thefact that
this practice is widespread in most other civil
jurisdictions, and they appear to be ticking
along quite nicely.

Deposit orders are also reviewed; it is suggested
that judges are able to make such orders at a
wider range of hearings, or even without a
hearing. The latter seems a fertile breeding
ground for reviews and appeals, which would
be avoided if such an order was made at a
hearing. There is also the suggestion that the
Judge should take into account the costs to the
parties of continuing the litigation, when
balanced against the value or importance of
litigating the claim. It is easy to see the difficulty
in trying to quantify the nonfinancial
importance of a claim, to either the litigant
bringing it, or the Respondent hotly defending
what it sees as scurrilous allegations...

The consultation paper itself is some 90 pages
long, and | have only scratched the surface of
some of the proposed reforms within this
article. | do urge you all to cast your eye over the
paper; you may well be interested in giving your
feedback on the proposals, via the website
given above. The consultation is open until April
20, 2011, and responses can be done online.
ucci %q u_ecqg* gl
HELEN TROTTER

rg._

r f i

Bc ac
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MELANIE CLARK V NEWSQUEST MEDIA
(SOUTHERN) LTD SOUTHAMPTON
EMPLOYMENT TRIBUNAL 1/2/3 MARCH 2011
CASE NO.: 3100102/2010

This recent first instance decision, in which | we
instructed on behalf of the Claimant, is worthy o
note. Itis a salutary tale of an employer trying t
get something right, and yet getting it
spectacularly wrong.

The Claimant was a Type 1 Diabetic. According
she had to regularly test her blood sugar level
and, if necessary, inject insulin. On average, s
had to inject herself four times within the working
day.
science behind it is such that it was impossible t
predict when this would be necessary. She woul
test her blood using a pin prick digital blood
testing kit. If she then needed to inject insulin, sh
would simply lift her clothes, inject into the
stomach area and then rearrange her clothes. Tk
process took a matter of seconds only. Sh
injected with a special syringe which looks, to the
uninitiated, like a bulky fountain pen.

The Claimant was a talented salesperson an
worked out in the field. She was accustomed t
managing her disability without formality, and
would typically test and inject in front of others
and in public places, including at her desk, o

trains, planes and other forms of public transport.

Her previous employer had simply allowed her tc
get on and do this and had made no specia
arrangements. This suited the Claimant wh
disliked fuss and intrusion. She wished to live &
normal a life as possible.

Within a matter of days after commencing
employment for the Respondent on 5 October
2009, the Claimant was noticed by manage
either testing her blood or injecting. There were
then certain exchanges when her manager

The nature of this requirement and the

1S
[

[®)

Y,
5

toilet or in the first aid room. It seems that the
managers were concerned both for the privacy of
the Claimant and for the effect that the injection
npmacqqgq kgefr f _tc f _b
cknjmwcecqg* n_prgasj _pjw
about needles.

The Claimant was upset at the intrusion into her
own management of her disability, and was
eventually signed off sick on 14 October 2009.
There was a grievance process and an appeal. But
in the final analysis, the Respondent wished as a
general rule to control and designate the places

he Where the Claimant could test and inject and, as a

124

[oNE®)

(4]

ne

v

L

d

|®)

AS

general rule, wished it to be done in private. The
Claimant resigned by letter dated 1 December
20009.

She brought claims under the (then) Disability
Discrimination Act 1995, alleging direct
discrimination contrary to s3A(5)/s4 DDA,
disability related discrimination contrary to s3A(1)
(a)/s4 DDA, a failure to make reasonable
adjustments under s3A(2)/s4 DDA and
harassment contrary to s3B/s4 DDA.

It was conceded that the claim for disability
related discrimination must fail, in the light of the
decision inMayor and Burgesses of the London
Borough of Lewisham v Malcolm

Theadjustment claim was simply a claim that the
Respondent should have relaxed or not applied
its PCP which required a schematic approach
(involving a designated venue and privacy other
rf | gl a_qcqg md gcvrop
injecting. This claim succeeded with the Tribunal
noting that the Respondent had made various
Squite unjustified ~_qgqqsknrgml g*
that the Claimant might herself be embarrassed
or inhibited at testing/injecting in front of others;

srs and (2) that her colleagues might be embarrassed

~

D

o

suggested that the processes should be performe
npgt _rcj w* gl ajsbgle g

or offended in witnessing such events or even
caused harm if they suffered needle phobia or if
the Claimant carelessly discarded a needle.

rfc f _jJju_w*? gl rfc | _
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There had been no evidence upon which the
Respondent could have reached either
assumption.  The Tribunal noted that the
Respondent never actually made a point of
discovering the practical detail of what the
various processes involved when deciding on the
outcome of the grievance and the appeal.

This was one of those rare cases where, in on
sense, the Respondent wanted to make an
adjustment while the Claimant simply wished to
be left alone as had been the case in her previou
hm™ @sr rfc cddcar n
lay down ground rules was, on the Tribunal
findings, to humiliate the Claimant and to disrupt
her work.

As to theharassment claim, this succeeded on
the basis that, notwithstanding that the

Respondent had at all times been well
intentioned, the effect of the restrictions which it
gmsefr r m g kindenfegecwitiua cqre

aspect of her life as a disabled persor
before and in the outcomes to the grievance and
the appeal; and that this violated her dignity. It
will no doubt be a rare case where harassmen

and the best of intentions go together. The
Tribunal was plainly influenced by the
Snappropriate and offensive suggestiods*  _ j| °

that they were subsequently withdrawn, that the
Claimant should test and inject in the hallway or
j __bgcq% rmgjcraq, Gl

disapproving of the tone of the outcome letters

_ | b discplinag? dj _tmsp md
hearingo
As to the direct discrimination claim, this

plainly required a comparison. S3A(5) provided:

§? ncpgml/ bgpcarj w

disabled person if, on the ground of the
bgg_ "jcb ncpgml %g b
disabled person less favourably than he
treats or would treat a person not having

Uy

[ r

S mr

[

that particular disability whose relevant
clircumstances, including his abilities, are the
same as or not materially different from,

rfmgc md rfc bgg_"jcb
Rf gq aj _gk bcncl bchb S |
aml aj s qrglendntciralimst8nces | Gd

included the need to inject, then the claim
would fail as it seemed likely that the
Respondent would have treated such a person
in an analogous way. However, it was the
Aj __gk_1lIr%q a_qc rf _r &/
carréspondihg geednito bngett rwvése palot cagdg p
parcel of the disability itself and that it would be
factually wrong and artificial to separate them
out; and (2) it followed that the relevant
circumstances of the appropriate comparator
would exclude the need to inject. The Tribunal
put it as follows:

the claim of direct discrimination adds nothing, |t generated an interesting
discussion s to the appropriate comparator, Mr Moore submitted that the
correct comparator could not be a non-disabled person who hiad fo inject
because that would be a nonsense. A better comparator would oe a
person without ciabetes who had to carry out a small, personal procedure
(such as applying eye drops) at his or her desk several times a day. We
would agree. But the search for a comparator is, or can be, a distraction

“where, 25 here, the less favourable treatment is clearly on the basis of

prejudice and/or stereotypicél assumptions about disatility. The analogy

" with the example given at paragraph 4.9 of the DRC Code of Practioe Is by

no means exact. But to assume that other employees would be offended
by the sight of & facial disfigurement is not very far removed from
assuming that other employees would be offended at the sight of a
diebetic seff-njscting. Both are mere assumplions which would tend to
reflect prejuice and lack of understanding on the part of the the person
making the assumption and the person hypotheticaly offended. If it were

Paragraph 4.9 of the DRC Code of Practice on
Employment and Occupation (2004) provided

b&qa Ry la_ rtcnfls p— € %! Ulp c_ r

specific, or which arises out of prejudice about

9 HisabiGy 9of Yebout £ pdrtiefar yfe bff €

disability), is also likely to amount to direct
discriminatior? ?lb rfc cv_knj
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and which was alluded to by the Tribunal was
that of an applicant for a position of shop
assistant who gets turned down because of a
severe facial disfigurement.

Given the success of the adjustment claim (and
as the Tribunal noted) the direct discrimination
claim became academic. However, the Tribunal
made it clear that it considered the claim made
out and in particular accepted that the profile of
the comparator should reflect a realistic
attempt to flush out discriminatory assumptions
and stereotyping; the same result would have
been obtained under s23 of the Equality Act
2010.

RECENT CASES

Surprisingly, while there are a number of
reported cases involving diabetes where the
issue has been the gateway issue as to whether
the claimant has been disabled, there appear to
be none thus far that relate to discrimination
arising out of the need to test and inject and
rfc pcgnmlbcl r %q
decision was particularly important for the
Claimant, and may be of some encouragement
to others in a similar position. She was
awarded £8,000 for injury to feelings plus an
award in respect of her financial losses. It
remains to be seen as to whether the
Respondent will appeal.

Parmer v East Leicester Medical Practice

The claimant sought to bring victimisation
proceedings based on the content of witness
statements served in a prior discrimination claim
(subsequently dismissed on jurisdictional
grounds). The claimant says that the statements
of six of the witnesses, served in the course of
those proceedings, contained untruths. He
claimed that each of those untruths was uttered
by reason that he had brought the proceedings.
The Employment Judge struck out the claim on
the basis that the statements attracted judicial
proceedings immunity. The claimant appealed
on the basis that the immunity does not apply to
victimisation claims.

The Employment Appeal Tribunal (Mr Justice
Underhill) dismissed the appeal, holding that
judicial proceedings immunity applies to all
kinds of discrimination, including victimisation.
In Heath v Commissioner of Metropolitan Police
the Court of Appeal had made it clear that
judicial proceedings immunity (i.e. immunity
from any action brought on the basis that
evidence is false or careless) extended not only

to common law claims such as defamation or
negligence but also to claims under the
discrimination legislation. The public interest
justifying the immunity was the same. It was not
right that different rules applied to claims of
primary discrimination as to claims of
discrimination by way of victimisation, all the
more SO since victimisation is proscribed
essentially in order to protect that primary right.

Clyde & Co LLP & Anor v Winkelhof [2011]
EWHC 668 (QB)

The defendant was a partner at Clyde & Co. She

clrcpcb glrm _ Bccb md
membership agreement, which included dispute
resolution and arbitration clauses. She later
brought discrimination and whistleblowing
claims in the employment tribunal after she was
expelled from the partnership. The firm applied
for a mandatory injunction in the High Court
requiring the defendant to apply for, or consent
to, a stay of her employment claims pending
compliance with the Dispute Resolution
procedure set out in her membership agreement.

_rrgr

C

<
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This procedure gave the firm an unfettered right tg
refer her complaints to arbitration, which would be
a 'final resolution' of those complaints and
therefore prevent the continuation of her claims
before the ET.

The High Court held that the provision for binding
arbitration was void by operation of s.203
Employment Rights Act 1996. It was held that the
binding arbitration provision was contrary to that
provision, which states that any term in an
agreement is void if it purports to prevent a persor
from bringing any proceedings before an
Employment Tribunal unless a Compromisé

1”4

Agreement or COT3 is used. Further, on its proper

construction, s.144(1) Equality Act 2010 rendered
unenforceable an agreement to preclude or limit
the continuation of sex discrimination proceedings
unless reached in accordance with section 144(4
aampbgl ej w* rfc dgpk
injunction was dismissed.

N

Ezsias v North Glamorgan NHS Trust (EAT -
18/03/11)

The claimant, a consultant surgeon, claimed hg
had been automatically unfairly dismissed becaus
he had made protected disclosures. An
investigation found that the claimant's conduct
had led to the breakdown of relationships and that
many of the claimant's colleagues would not be
happy to work with him again. The ET found that
the claimant's disclosures were not made in good
faith and that dismissal was not due to the
disclosures, but rather due to the breakdown ir
trust and confidence. The claimant appealed on
the basis that the Trust had failed to implement
disciplinary procedures under the nationally,
agreed Whitley Council terms.
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The EAT (Keith J) held that these disciplinary

procedures were not applicable as the allegation
did not relate to the claimant's conduct. It held
that where the employee has caused a
fundamental and irretrievable breakdown of trust
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and confidence in the workplace, but is dismissed
because of the actual breakdown rather than the
conduct causing it, then the dismissal is not for
reasons of conduct. It is, instead, for "some other
substantial reason". The decision to dismiss was
for some other substantial reason, the breakdown
in trust and confidence, not the claimant's
conduct by contributing to that breakdown.
Therefore, the Trust need not follow its conduct
dismissal procedures.
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