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THE ELASTIC BAND - HISTORY AND THE 
LATEST DECISIONS IN UNFAIR DISMISSAL 
CASE LAW 

The statutory right not to be unfairly 
dismissed came into force on 5 August 
1971 when the revolutionary (counter-
revolutionary?)  Industrial Relations Act 
1971 went on to the statute book. 
When the IRA 1971 was repealed in 
1974 by Harold Wilson's Labour 
Government the right not to be unfairly 
dismissed survived the return to the 
pre-1971 status quo and has been with 
us ever since.  
 
Section 98(4) of the ERA 1996 contains 
the range of reasonable responses. 
That is not evident from reading the 
section but Lord Denning in British 
Leyland UK Ltd v. Swift [1981] IRLR 81, 
CA, at paragraph 11, said that the 
correct test was:- 
 
"Was it reasonable for the employers to 
dismiss him? If no reasonable employer 
would have dismissed him, then the 
dismissal was unfair. But if a reasonable 
employer might reasonably have 
dismissed him, then the dismissal was 
fair. It must be remembered that in all 
these cases there is a band of 
reasonableness, within which one 
employer might reasonably take one 
view: another quite reasonably take a 
different view. One would quite 

reasonably dismiss the man. The other 
would quite reasonably keep him on. 
Both views may be quite reasonable. If 
it was quite reasonable to dismiss him, 
then the dismissal must be upheld as 
fair: even though some other 
employers may not have dismissed 
him." 
 
Subsequently Swift  was confirmed by 
Mr Justice Browne-Wilkinson in Iceland 
Frozen Foods Ltd v. Jones [1982] IRLR 
439, EAT. Paragraph 24 set out 
guidance that Industrial Tribunals (IT) 
were to follow and firmly embedded 
the range of reasonable responses:-  
 
(1) The IT was to start with what is now 
section 98(4); 
(2) the IT was to consider the 

reasonableness of the employer's 
conduct and not whether the IT 
thought that the dismissal was 
unfair; 

(3) the IT was not to substitute its 
decision as to what was the right 
course to adopt for that of the 
employer; 
4) in many (though not all cases) there 
is a band of reasonable responses to 
the      employee's    conduct      (within  
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which one employer might reasonably take one view 
and another employer quite reasonably take another 
view; 
(5) the function of the IT is to determine whether the 
dismissal is within the band (fair) or outside the band 
(unfair). 
 
Browne-Wilkinson cited with approval from N C 
Watling & Co Ltd v. Richardson [1978] IRLR 255, EAT, 
at paragraph 17, where Mr Justice Phillips said that:- 
 
"... the fairness of the dismissal is to be judged ... by 
the objective standard of the way in which a 
reasonable employer in those circumstances, in that 
line of business would have behaved. It has to be 
recognised that there are circumstances where more 
than one course of action may be reasonable." And 
later in that paragraph:- 
 
" ...where more than one course of action can be 
considered reasonable, if an IT equates its view of 
what it itself would have done with what a 
reasonable employer would have done, it may mean 
that an employer will be found to have dismissed an 
employee unfairly although in the circumstances 
many perfectly good and fair employers would have 
done as that employer did." 
 
In Iceland at paragraph 25 Browne-Wilkinson said 
that ITs would be well advised to follow Watling or 
Rolls-Royce Ltd v. Walpole [1980] IRLR 343, CA, which 
enunciated exactly the same principle as that set out 
in Watling. 
 
Lord Justice May in The County Council of Hereford 
and Worcester v. Neale [1986] IRLR 168, CA, at 
paragraph 33, confirmed the Iceland guidelines. 
The orthodoxy of the range/band was challenged in 
an extraordinary run of cases starting in 1999. The 
first case was Haddon v. Van Den Bergh Foods Ltd 
[1199] IRLR 672, EAT, when the President of the EAT, 
Mr Justice Morison, said at paragraph 25 that:- 
 
"Rfc k_lrp_ ^rfc rpg`sl_j ksqr lmr qs`qrgrsrc rfcgp 
own decision for that of the employer', is simply 
another way of saying that the tribunal must apply 
the reasonableness test by going somewhat further 

than simply asking what they themselves would 
have done." And in paragraph 26 that:- 
 
"The mantra `the band or range of reasonable 
responses' is not helpful because it has led tribunals 
into applying what amounts to a perversity test, 
which as is clear from Iceland itself, was not its 
purpose." ... "Dismissal is the ultimate sanction. 
There is, in reality, no range or band to be 
considered, only whether the employer acted 
reasonably in invoking that sanction. Further, the 
band has become a band or group of employers, 
with an extreme end. There is a danger of tribunals 
testing the fairness of dismissals by reference to the 
extreme." 
 
The employer withdrew its appeal against the 
decision in Haddon and shortly afterwards Lord 
Johnston in Wilson v. Ethicon [2000] IRLR 4, EAT, 
endorsed the observations of the EAT in Haddon 
and stated at paragraph 6 that:- 
 
"What, in our opinion, the tribunal in question has 
to    do    is to   stand back from the decision of the  
employer and assess in the knowledge of what was 
known to him at the time, whether or not the 
dismissal was in the circumstances reasonable. That, 
as been said many times, is a question of fact but 
should not be viewed by this tribunal against the 
view that the only relevant issue on appeal is  
perversity. If the ET has not ultimately addressed  
s.98(4), the decision cannot stand." 
 
The employer did not appeal the decision in Wilson. 
 
In the following year the new President of the EAT 
Mr Justice Lindsay considered Watling, Swift, 
Iceland, Burchell, Neale, Haddon and Wilson 
amongst other cases in Midland Bank v. Madden 
[2000] IRLR 288.  
 
The result was controversial. The EAT decided that 
all three limbs of the Burchell test related to the 
reason for dismissal rather than to reasonableness 
and said that the Employment Tribunal (ET) could 
substitute its own views for that of the employer 
both as to the reason for the dismissal and as to the  
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reasonableness of the dismissal. In other words the 
ET was entitled to apply an objective test to the 
reason (section 98(1)-(2) ERA 1996) and 
reasonableness (section 98(4)). 
 
Mr Justice Clark did not join the rebels when he gave 
judgment in Beedell v. West Ferry Printers [2000] 
IRLR 650. After a comprehensive review of the 
authorities the EAT wryly remarked in paragraph 58 
that in regards to Madden:-  
 
"We confess to having some difficulty with that 
analysis of section 98. It has the refreshing originality 
of a construction of the section untrammelled by 
authority. However, we fear that we must take a 
more conservative approach" and concluded in 
paragraph 63 that the question of reasonable 
investigation and reasonable grounds for the 
employer's honest belief in the alleged misconduct 
went solely to the reasonableness of the dismissal 
and not the reason for it. 
 
Having decided to take "a more conservative 
approach" the EAT then speculated about the origins 
of Lord Denning's formulation of the band of 
reasonable responses in Swift. Morison J in Haddon 
described the mantra of the band or range as not 
being helpful because it had led ETs to apply a 
perversity test, i.e. whether a decision reached by a 
public authority was one which no reasonable 
authority could have come to (Associated Provincial 
Picture Houses Ltd v. Wednesbury Corporation 
[1947] 2 AER 680). Instead of a perversity test the EAT 
in Beedell said that an analogy could be found in the 
Bolam test (Bolam v. Friern Hospital Management 
Committee [1957] 2 AER 118) which is applied in 
medical negligence cases. At paragraph 81 the EAT 
explained their analogy in this way:- 
 
"Just as the question of a doctor's negligence will 
depend upon whether a reasonable body of medical 
practitioners would have accepted the practice 
which he followed, even if another body of equally 
reasonable practitioners would have acted 
differently (a band or range of reasonable 
responses), so it may be said that the question of 
whether an employer has acted reasonably in 

dismissing his employee will depend upon the 
range of responses of reasonable employers. Some 
might dismiss; others might not. It is not necessary 
for the applicant's complaint to succeed that the ET 
concludes that no reasonable employer would have 
dismissed." 
 
Shortly after Beedell the rebellion was conclusively 
put down by Mummery LJ, a former President of the 
EAT, in Post Office v. Foley [2000] IRLR 827 which 
was heard with the employer's appeal in Madden. 
The position in Iceland was restored although 
arguably the formulation of the band/range was 
subtly different. His interpretation of the band/
range shows that there are differences between his 
formulation and the five points set out in paragraph 
24 of Iceland. At paragraph 53 of Foley J Mummery 
said that:-  
 
"In one sense it is true that, if the application of that 
approach leads the members of the tribunal to 
conclude that the dismissal was unfair, they are in 
effect substituting their judgment for that of the 
employer. But that process must always be 
conducted by reference to the objective standards 
of the hypothetical reasonable employer      which    
are      imported       by      the statutory references to 
`reasonably or unreasonably' and not by reference 
to their own subjective views of what they would in 
fact have done as employers in the same 
circumstances. In other words, although the 
members of the tribunal can substitute their 
decision for that of the employer, that decision 
must not be reached by a process of substituting 
themselves for the employer and forming an 
opinion of what they would have done had they 
been the employer, which they were 
not" (emphasised in the judgment). 
 
So what is the band/range? Unlike unfair 
constructive dismissal the ET is not in the driving 
seat. It is an error of law for an ET to apply the 
objective test to unfair dismissal although it is the 
appropriate test for unfair constructive dismissal 
(Lord Denning in Western Excavating v. Sharp 
[1978] ICR 221, CA). If the ET is not allowed to apply 
an objective test does it have to apply a subjective  
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test or a mixed objective/subjective test? Looking at 
paragraph 53 of Foley there appears to a mixture of 
the subjective and the objective. That is to say that 
the ET can put themselves in the shoes of the 
hypothetical reasonable employer but must not fall 
into the error of substituting their decision. 
 
Smith and Wood's textbook on Employment Law 
(10th edition, 2010, page 459) says that the range of 
reasonable responses approach:- 
 
"... has been a major feature of unfair dismissal law 
and has had the effect of broadening the area of 
managerial discretion -- it does not apply a test 
entirely subjective to the respondent employer, but 
it does enjoin the tribunals to look at the matter from 
an employer standpoint generally (albeit that of a 
reasonable employer)." 
 
Since orthodoxy was restored Foley there has been a 
decade of relative quietness but recent 
developments have shown signs of dissent and 
confusion amongst judges in the EAT and Court of 
Appeal. 
 
In London Ambulance Service NHS Trust v. Small 
[2009] IRLR 563, CA, the ET upheld the unfair 
dismissal claim of Simon Small (an ambulance 
paramedic) and assessed his contributory fault at 
10%. Small and a colleague had attended an 
emergency call-out to an elderly patient and the 
patient's daughter complained about his conduct. 
After a disciplinary hearing Mr Small was summarily 
dismissed for gross misconduct. The EAT rejected the 
employer's appeal against the finding of unfair 
dismissal but allowed the employer's appeal against 
the low assessment of contributory fault.  
 
In the Court of Appeal LJ Mummery accepted the 
employer's main submission (paragraph 30) that the 
ET had made findings of fact about conduct issues 
which were disputed in the disciplinary proceedings 
and then the ET had used its factual findings, which 
was based on evidence that it had heard, in order to 
substitute its own decision for that of the employer. 
LJ Mummery concluded in paragraph 47 that:- 
 

"On the issue of liability, the ET should have focused 
its fact-finding on the trust's conduct of Mr Small's 
dismissal. Instead, it concentrated on the conduct of 
Mr Small and it then used findings of fact in order to 
substitute its views for the grounds on which the 
trust actually formed its belief and acted when it 
took the decision to dismiss. The ET should only 
have used its findings about the conduct of Mr 
Small on the separate issue of whether there was 
contributory fault on his part." The matter was 
remitted for a re-hearing to a differently constituted 
ET. 
 
A year after Small   LJ Mummery gave judgment in 
Sarkar v. West London Health NHS Trust [2010] IRLR 
508, CA. An ET had decided that a consultant 
psychiatrist had been unfairly dismissed after the 
employer had tried to resolve misconduct issues 
through a "Fair Blame Policy" (FBP) but after further 
incidents Dr Sarkar had been summarily dismissed 
for gross misconduct. The EAT, McMullen J ([2009] 
IRLR 512) allowed the employer's appeal on the 
grounds that once the FBP had broken down it was 
open to the employer to implement a disciplinary 
hearing. The EAT set aside the judgment and 
substituted a finding of fair dismissal but the Court 
of Appeal restored the ETs decision that the 
dismissal was unfair on the grounds that the ET was 
entitled to regard the use of the FBP as an 
indication by the employer that it regarded Dr 
Sarkar's misconduct as relatively minor. 
 
In Salford Royal NHS Foundation Trust v. Roldan 
[2010] IRLR 721, CA, Elias LJ gave the leading 
judgment and said that:- 
 
"Section 98(4) focuses on the need for the employer 
to act reasonably in all the circumstances. In A v. B 
[2003] IRLR 405 the EAT (Elias J presiding) held that 
the relevant circumstances include the gravity of 
the charge and their potential effect upon the 
employee. So it is particularly important that 
employers take seriously their responsibilities to 
conduct a fair investigation where, as on the facts of 
that case, the employee's reputation or ability to 
work in his or her chosen field of employment is 
potentially apposite." 

_
_

_
_
_

_
_
_

_
_
_

_
_
_

_
_
_

_
_
_

_
_
_

_
_

_
_

_
_

_
_
_

_
_
_

_
_
_

_
_
_

_
_
_

_
_
_

_
_

_
_

_
_

_
_
_

_
_
_

_
_
_

_
_
_

_
_
_

_
_
_

_
_

_
_

_
_

_
_
_

_
_
_

_
_
_

_
_
_

_
_
_

_
_
_

_
_

_
_

_
_

_
_
_

_
_
_

_
_
_

_
_
_

_
_
_

_
_
_

_
_

_
_

_
_

_
_
_

_
_
 

THE ELASTIC BAND - HISTORY AND THE LATEST DECISIONS 
IN UNFAIR DISMISSAL CASE LAW CONTINUED 



 

 

Employment Practice Group                              PUMP COURT CHAMBERS  

Newsletter 

In Roldan the ET had found that the dismissal of a 
Filipino registered nurse was unfair and assessed her 
contributory fault at 30%. The EAT, McMullen J, 
allowed the employer's appeal against the liability 
and remedy decisions of the ET. Elias LJ said that the 
EAT should not have interfered with the ETs decision 
unless there was no proper evidential basis for it or 
unless the ETs conclusion was perverse - Yeboah v. 
Crofton [2002] IRLR 643, at paragraph 93, which 
Mummery LJ said would require an "overwhelming 
case". The decision of the EAT was reversed. 
 
So far there have been three 2011 decisions of the 
Court of Appeal dealing with the band. The first is Orr 
v. Milton Keynes Council [2011] IRLR 317. The most 
interesting aspect of this decision is the discussion 
by the three member Court of the meaning of 
section 98(4)(b), i.e. whether the ET could apply its 
own judgment in deciding whether the dismissal 
was fair rather than just deciding whether the 
employer had acted reasonably in the circumstances. 
Sedley LJ gave the leading judgment and at 
paragraph 11 referred to the "cogently reasoned 
decision of Morison J" in Haddon. He went on to 
impute to the decision maker who dismisses an 
employee exculpatory facts which are known to the 
manager of an employee but which are withheld 
from the decision maker. Moore-Bick LJ and Aikens 
LJ in contrast to Sedley LJ confirmed that the reason 
for the dismissal of an employee is a set of facts 
known to an employer, or it may be a set of beliefs 
held by him, which causes him to dismiss an 
employee, i.e. Abernethy v. Mott, Hay and Anderson 
[1974] IRLR 213, EAT, at paragraph 13. In the cases 
referred to in the judgment there is surprisingly no 
mention of A v. B or Roldan. 
 
The second 2011 case is Bowater v. Northwest 
London Hospitals NHS Trust [2011] IRLR 331 which 
was decided two days after Orr. The employer had 
summarily dismissed a senior staff nurse for using an 
inappropriate and unacceptable method to restrain 
a patient and for making an unprofessional remark. 
Laura Bowater was leaving the Central Middlesex 
Hospital at the end of a 12-hour shift when she went 
to help colleagues who were seeking to restrain an 

extremely strong patient on a trolley who was 
having an epileptic fit. In the ensuing struggle Ms 
Bowater climbed up on to the trolley and sat on the 
patient's ankles. He turned over and kicked her 
between the legs and lifted her up so that she 
landed astride his naked genitals. While in this 
position she said "It's been a few months since I 
have been in this position with a man underneath 
me." The ET by a majority decided    that      the     
decision   to    dismiss  had fallen outside the band 
but that she had contributed 25% to her own 
dismissal. The EAT (McMullen J) applied Small and 
reversed the ETs majority decision on the ground 
that the comment was not only inappropriate but 
was a sexual innuendo involving sexual relations 
with a patient. The Court of Appeal (none of the LJs 
were involved in Orr) decided that the EAT had 
erred in law in reversing the ET and restored the 
majority decision of the ET. 
 
The third and final case (so far in 2011) is Fuller v. 
London Borough of Brent [2011] IRLR 414. Avril 
Fuller was a bursar at Vernon School which 
specialised in teaching children with social and 
emotional difficulties. She challenged the School's 
restraint techniques and was dismissed for gross 
misconduct.   The   ET   decided   that  no reasonable 
employer would have dismissed for a "one-off" 
incident but would have imposed a lesser penalty. 
At a remedies hearing the ET reduced the claimant's 
compensation by 20% to reflect her contribution to 
her dismissal. The EAT (McMullen J) reversed the ETs 
decision on the grounds that it had impermissibly 
substituted its own judgment for that of 
management as to the seriousness of the claimant's 
conduct and applied Burchell, Iceland, Small, Sarkar 
and Bowater . The Court of Appeal in a majority 
decision (Mummery LJ and Jackson LJ in the 
majority and Moore-Bick n the minority) reversed 
the decision of the EAT and restored the decision of 
the ET. Mummery LJ in the leading judgment noted 
in paragraph 28 that section 98(4) appeals to the 
Court of Appeal can be quite unpredictable. He 
warned in paragraph 29 that:- 
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"The appellate body, whether the EAT or this court, 
must be on its guard against making the very same 
legal error as the ET stands accused of making. An 
error will occur if the appellate body substitutes its 
own subjective response to the employee's conduct. 
The appellate body will slip into a similar sort of error if 
it substitutes its own view of the reasonable 
employer's response for the view formed by the ET 
without committing an error of law or reaching a 
perverse decision." 
Roldan, Bowater and Fuller are decisions of the Court 
of Appeal which reinstate ET unfair dismissal decisions 
after successful employer appeals to the EAT. Perhaps 
implicit in these Court of Appeal decisions is a feeling 

that Small went too far in favour of employers and 
that a balance needs to be restored. Mummery LJ in 
Fuller at paragraph 27 commented that lawyers and 
non-lawyers sometimes find the operation of unfair 
dismissal law unsatisfactory, even inexplicable. If this 
is true where does unfair dismissal law and the band 
go from here? 
 

               GARY MORTON 
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REDUCTIONS FOR CONTRIBUTORY FAULT – AN 
UNDERUSED TOOL? 

The Employment Rights Act 1996 sections 122 and 
123 provide for a reduction in both the basic and 
compensatory awards where the employee has by 
any action, caused or contributed to his dismissal. Is 
this tool underused by Employers when they are 
aware of blameworthy action beyond the other 
provisions for limiting an award of damages? 

 
In general, employers have four tools when arguing 
that compensation for unfair dismissal should be 
reduced; 
 

i. Where the conduct of the employee 
caused or contributed to the dismissal 
(ERA 1996, s.123(6)); 

ii. Where the employee is shown to have 
failed to mitigate his loss (ERA 1996, 
s123(4)); 

iii. Where the employee has failed to 
comply with the requirements of the 
statutory disputes resolution procedure 
(Employment Act 2002, s31(2)    

iv. Where the award should be reduced if it 
is just and equitable to do so (ERA 1996, 
s122(2) and s123(1)); 

 
This article intends to provide a short revision of 

aspects of sections 122 and 123 and to ask whether 
they should be used more often.  
 
Section 122 of the ERA is as follows: 
 
(2) Where the considers that any conduct of the 

complainant before the dismissal (or, where the 
dismissal was with notice, before the notice was 
given) was such that it would be just and 
equitable to reduce or further reduce the 
amount of the basic award to any extent, the 
tribunal shall reduce or further reduce that 
amount accordingly. 

 
Section 123 of the ERA is as follows: 

 
...the amount of the compensatory award shall be 
such amount as the tribunal considers just and 
equitable in all the circumstances having regard to 
the loss sustained by the complainant in 
consequence of the dismissal in so far as that loss is 
attributable to action taken by the employer. 
 
It is to be noted that the language used in each 
section differs substantially. This has given rise to 
arguments over whether both the basic and 
compensatory   awards  should  be  reduced   by  the  
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REDUCTIONS FOR CONTRIBUTORY FAULT – AN 
UNDERUSED TOOL? CONTINUED 

same amount. The EAT reviewed the authorities in 
Charles Robertson (Developments) Ltd v White 
[1995] ICR 349 and decided that there is no principle 
that the reductions should be the same and that the 
different wording of the sections would allow 
different reductions according to the circumstances. 
 
Regarding s.123(1), Viscount Dilhourne in W Devis & 
Sons v Atkins [1977] IRLR 314 stated; 
 
ĝr bmcq lmrµ npmtgbc rf_r pce_pb qfmsjb `c f_b mljw 
to the loss resulting from the dismissal being unfair. 
Regard must be had to that, but the award must be 
just and equitable in all the circumstances, and it 
cannot be just and equitable that a sum should be 
awarded in compensation when in fact the employee 
f_q qsddcpcb lm glhsqrgac `w `cgle bgqkgqqcb% 

Bearing in mind reductions on a Polkey basis, the 
s.123 (and s.122) discretion allows for reductions on a 
wider basis where the employer can show that the 
employee is in fact guilty of the misconduct alleged 
against him or some other serious misconduct. 
 
It is submitted therefore that s.123 and s.122 can be 
used but not limited to the following circumstances; 
 

a. Where between dismissal and the tribunal 
hearing the employer discovers further 
evidence of the misconduct for which the 
employee is dismissed which was not 
known at the time of the dismissal  

b. Where between a liability and remedy 
hearing the employer discovers further 
evidence of the misconduct for which the 
employee is dismissed which was not 
known at the time of the dismissal 

c. Where between dismissal and the tribunal 
hearing the employer discovers evidence 
of some other misconduct for which the 
employee could have been dismissed 
which was not known at the time of the 
dismissal 

 
The conduct complained of must be conduct which 
can be attributed to the employee and which he is 

culpable and capable of. 
 
It is also likely that the cases in which such 
arguments are to be run will be where the dismissal 
has been for conduct reasons albeit that the statute 
places no such limitation upon them. 
 
Should they be used more often? 
 
Employers should be aware that there may be 
mileage in undertaking full investigations into the 
cknjmwcc%q amlbsar `cruccl bgqkgqq_j _lb _lw 
remedies hearing where there has been an unfair 
dismissal.  
 
Certainly, any knowledge of the employer as to 
blameworthy conduct of the unfairly dismissed 
employee may be relevant to the compensation 
that employee receives. 
 
Employees may wish to consider whether any such 
investigations might take place! 
 
          ADAM GADD 
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OBLIGATIONS TO FORMER EMPLOYEES: MCKIE V SWINDON 

COLLEGE [2011] EWHC 469 (QB)  

The recent case of McKie v Swindon College [2011] 
EWHC 469 (QB) has extended the obligations owed 
by a former employer to a former employee when 
commenting on his or her performance. The case did 
not concern comments made in a reference, but 
rather in an email sent six years after the former 
employee had left his employment. 
 
Obligations to Former Employees 
 
Case law had, until recently, been limited to 
establishing that an employer owed a duty of care in 
providing a reference about an employee or former 
employee where it was foreseeable that any 
information provided would be relied upon by a 
prospective employer and, therefore, potentially 
cause loss to that employee. If the employer 
breaches that duty and the employee suffers 
economic loss as a result, he or she can claim 
damages either for negligent misstatement or 
breach of contract. 
 
Rfgq npglagnjc bcpgtcq dpmk rfc Fmsqc md Jmpbq% 
decision in Spring v Guardian Assurance plc [1994] 3 
All ER 129, which extends the remit of the House of 
Jmpbq% c_pjgcp bcagqgml gl Hedley Byrne and Co Ltd v 
Heller and Partners Ltd [1963] 2 All ER 575. In the 
j_rrcp a_qc* gr u_q fcjb rf_r ufcpc _ ^qncag_j 
pcj_rgmlqfgn% cvgqrq* _ ncpqml mucq _ bsrw rm r_ic 
reasonable care not to make inaccurate statements 
or give incorrect advice that results in economic loss 
to the recipient who may reasonably be expected to 
rely on it to his or her detriment.  
 
In Spring, it was the employee, not the person who 
received and relied on the information, who suffered 
the loss. Their lordships held that an employer owes 
a duty of care to an employee for whom he writes a 
reference, and that this duty subsists even after the 
relationship of employment has come to an end. A 
breach of this duty can give rise to a claim in 
damages. Alternatively claims of malicious falsehood 
or libel may arise, provided that the claimant can 
establish malice. 
 
 

McKie v Swindon College 
 
Mr McKie, an art historian, was appointed to a 
teaching post at Swindon College in 1995. In the 
years that followed, he was promoted within the 
institution and received bonus awards. In 2002, he 
left that job to take up employment with City of 
Bath College. He received an excellent reference 
from Swindon College. In May 2008, he was offered 
and accepted the position of director of studies in 
the division of lifelong learning at the University of 
Bath. The University of Bath was responsible for 
overseeing degree courses at certain further 
education colleges, including Swindon College. The 
Aj_gk_lr%q bsrgcq gl fgq lcu nmqr gltmjtcb jg_gqgle 
with and visiting such colleges, including Swindon.  
 
Qfmprjw _drcp Kp KaIgc%q _nnmglrkclr* rfc Amjjcec%q 
new director of human resources sent an email to 
his equivalent at the University of Bath. In short, it 
was stated that the College would be unable to 
accept Mr McKie on their premises as there were 
§tcpw pc_j q_dces_pbgle amlacplq dmp qrsbclrq³ _lb 
§qcpgmsq qr_dd pcj_rgmlqfgn npm`jckq bspgle fgq 
cknjmwkclr _r rfgq amjjcec³, Rfc c-mail went on to 
state that Mr McKie had left the College before any 
formal action could be taken and that similar issues 
had arisen at the City of Bath College.  
 
As a result of this email, Mr Mckie was summoned to 
a meeting by the University of Bath and 
subsequently dismissed. He did not pursue a claim 
for unfair dismissal against the University (he had 
jcqq rf_l _ wc_p%q amlrglsmsq cknjmwkclr'* `sr 
brought a claim against Swindon College for 
negligent misstatement and breach of contract. It 
u_q _pescb ml fgq `cf_jd rf_r rfc Fmsqc md Jmpbq% 
decision in Spring applied, and that the e-mail 
amounted to an inaccurate reference. The College 
disputed that Spring applied on the facts as the e-
mail was not a reference.  
 
The matter came before His Honour Judge Denyer 
QC in the Bristol District Registry of the High Court.  
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OBLIGATIONS TO FORMER EMPLOYEES: MCKIE V SWINDON 

COLLEGE [2011] EWHC 469 (QB) CONTINUED 

The court heard evidence and found the allegations 
contained in the email to be largely fallacious and 
untrue. The learned judge went on to observe that 
the House of Lords in Spring had extended the 
Hedley Byrne principle to situations involving 
employment references. However, it was impossible 
rm amlqrpsc rfc Amjjcec%q c-mail as constituting a 
reference: 
 

§A reference is a reference; it is the situation 
that arises where one employer is asked to 
provide information about an employee or ex-
employee who is seeking employment with 
someone else and that someone else has asked 
dmp mp pcosgpcq rfc gldmpk_rgmlµQuglbml 
College provided no information in connection 
with his being offered employment. Bath relied 
on nothing from the defendants in offering the 
claimant the job, so this is not a reference case 
gl kw tgcu,³ 
 

According to the judge, at its highest, Swindon 
College simply imparted information to Bath 
University. Mindful of the fact that there was no 
direct authority specifically in point, and 
acknowledging that this was a different factual 
situation from Spring, the judge was nevertheless of 
the view that the three-fold test set out in the 
leading case of Caparo Industries Plc v Dickman & 
Ors [1990] 2 AC 605 could be applied to the facts of 
the case.  
 
The judge found that, firstly, there was foreseeability 
of damage and that, secondly, there existed a 
sufficient degree of proximity between Mr McKie and 
the College, despite the number of years that had 
gone by: 
 

§Gr gq slbms`rcbjw rpsc rf_r qgv wc_pq f_b 
elapsed, effectively, since the claimant 
had been employed by the defendants. 
But, it is the fact that the defendants 
chose to act in the way which they did, 
purportedly relying upon information 
derived from the time that the claimant 

worked at Swindon. In other words, they 
themselves brought about the relevant 
bcepcc md npmvgkgrwµrfc kcpc d_ar rf_r _ 
number of years had gone by is not 
sufficient, of itself, to say that the 
relationship between themselves and their 
ex-employee was no longer sufficiently 
proximate to give rise to any sort of duty of 
a_pc Yn_p_ep_nf 3.[,³ 
 

Lastly, the judge concluded that it was fair, just and 
reasonable to impose a duty of care in the 
circumstances of the case, and consequently found 
for McKie on the question of liability. 
 
Conclusion 
 
What is clear from McKie v Swindon College is that 
careless, informal talk about former employees may 
give rise to a claim in damages. Employers must 
carefully consider the accuracy of any comments 
made in relation to former employees, and ensure 
that such communications comply with minimum 
standards of fairness.  
 
As exemplified in this case, the passage of time 
alone will not prevent the relationship between the 
employer and the former employee from being 
sufficiently proximate to give rise to a duty of care.  
 
A revised version of this article was published in the 
9 September 2011 edition of the New Law Journal. 
 
             JENNIFER LEE 
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 RECENT CASES  

MAHEIN HUSSAIN v SURREY & SUSSEX HEALTHCARE 
NHS TRUST (2011) 
 
The court considered the contractual status of a doctors' 
disciplinary procedure which mirrored the terms set out 
in "Maintaining High Professional Standards in the 
Modern NHS", and whether an NHS trust had acted 
correctly in excluding a doctor from work. 
 
[2011] EWHC 1670 (QB) 
QBD 5/7/2011  
 
PRIMARY PATH LTD v REVENUE & CUSTOMS 
COMMISSIONERS (TC01306) (2011) 
 
If the sole shareholder and director of the taxpayer 
company had been engaged directly by the company to 
which his services were supplied, he would have been 
an independent contractor rather than an employee 
and therefore the special provisions relating to workers 
supplied through intermediaries were not applicable. 
 
[2011] UKFTT 454 (TC) 
FTT (Tax) (Judge Edward Sadler, Nigel Collard) 6/7/2011 
 
ROBERT STACK v AJAR-TEC LTD (2011) 
 
A contract of service or for services  could in principle 
exist even if the parties had not agreed the amount of 
remuneration. 
 
EAT (Underhill J (President)) 8/7/2011 
 
NIGERIA v S OGBONNA (2011) 
 
A claim for compensation for psychiatric illness caused 
by unlawful discrimination was a claim for "personal 
injury" within the meaning of the State Immunity Act 
1978 s.5, so that an employment tribunal had 
jurisdiction to entertain such a claim by an employee of 
a state. 
 
EAT (Underhil l J (President)) 12/7/2011 
 
S WRAY v JW LEES & CO (BREWERS) LTD (2011) 
 
A pub manager who, under the terms of her contract, 
was required to sleep on the premises each night was 
not "working" for the purposes of a national minimum 
wage claim as she was not required to do any work 
during that period. 

EAT (Underhill J (President), R Chapman, K Mohanty) 
14/7/2011 
 
SEFTON METROPOLITAN BOROUGH COUNCIL (2) 
SEFTON NEW DIRECTIONS v HINCKS & ORS (2011) 
 
A claimant pursuing an equal pay claim was not 
precluded from relying on comparators not 
mentioned in his or her statutory grievance. 
 
EAT (Underhill J (President)) 14/7/2011 

 
REYNOLDS v STRUTT & PARKER LLP (2011) 
 
An employee who was injured while cycling in a race 
as part of an event organised by his employer was not 
participating in the course of his employment for the 
purposes of health and safety legislation. 
 
[2011] EWHC 2263 (QB) 
QBD (Judge Oliver-Jones QC) 15/7/2011  
 
R HELLEWELL (2) J McARDLE v (1) AXA SERVICES 
LTD (2) AXA SUN LIFE SERVICES PLC (2011) 

Employees excluded from a bonus scheme because 
they had been dismissed for gross misconduct were 
unable to claim payment of the bonuses as unlawful 
deductions. The bonuses had not been "properly 
payable" wages as required by the Employment 
Rights Act 1996 s.13(3) so there was no question of 
there having been a deduction. 
 
EAT (Silber J) 25/7/2011 
 
S BROWNBILL & ORS v ST HELENS & KNOWSLEY 
HOSPITALS NHS TRUST (2011) 
 
In cases concerning claims under the Equal Pay Act 
1970 s.1(2), the focus of the law was on the equality of 
contract terms and not on total pay received. The 
employment tribunal had applied the wrong test 
when determining that the terms in female 
employees' contracts of employment, relating to 
payments for working unsocial hours, were no less 
favourable than the terms of their male comparators. 
 
[2011] EWCA Civ 903 
CA (Civ Div) (Maurice Kay LJ, Hallett LJ, Toulson LJ) 
28/7/2011 
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http://www.lawtel.com/UK/Document.aspx?ID=AC0129233&HL=Y&BK=Y&ResultID=35414456
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http://www.lawtel.com/UK/Document.aspx?ID=AC0129391&HL=Y&BK=Y&ResultID=35414456
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http://www.lawtel.com/UK/Document.aspx?ID=AC0129537&HL=Y&BK=Y&ResultID=35414456
http://www.lawtel.com/UK/Document.aspx?ID=AC0129537&HL=Y&BK=Y&ResultID=35414456
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RECENT CASES CONTINUED 

J MCKINSON v HACKNEY COMMUNITY COLLEGE & 
ORS (2011) 
 
An employment judge had erred in limiting the 
instances of discrimination and victimisation that a 
claimant could raise at a final hearing. There was no 
power to require a claimant to self-select which of a 
number of complaints, contained within a claim form, 
he would pursue at the hearing. 
 
EAT (Judge Richardson, A Harris, JR Rivers) 8/8/2011 
 
LIM v ROYAL WOLVERHAMPTON HOSPITALS NHS 
TRUST (2011) 
 
An NHS trust would be in breach of a doctor's contract 
of employment by conducting a hearing about his 
capability without first referring the matter to a 
National Clinical Assessment Service panel for 
assessment and without the panel advising that the 
doctor's performance was so flawed that no action plan 
would have a realistic chance of success. 
 
[2011] EWHC 2178 (QB) 
QBD (Slade J DBE) 10/8/2011 
 
KC RACHABATTUNI RAM v JD WETHERSPOON PLC 
(2011) 
 
An employment tribunal had wrongly concluded that 
an employee's compensation for unfair dismissal 
should be capped at the date of expiry of his work 
permit as the effect of the Immigration Act 1971 s.3C 
was that he could have lawfully continued to work for 
his employer pending the determination of his 
application for indefinite leave to remain. 
 
EAT (Underhill J, I Ezekiel, R Lyons) 25/8/2011 
 
SALFORD NHS PRIMARY CARE TRUST v AF SMITH 
(2011) 
 
The court had to determine whether proposals for a 
career break, or the provision of rehabilitation, to an 
employee unable to work because of chronic fatigue 
syndrome amounted to reasonable adjustments. Also, 
whether the employer's reference in correspondence to 
the possibility of having to consider terminating the 
employee's contract amounted to constructive 
dismissal. 
 
EAT (Judge Serota QC, M Clancy, A Gallico) 26/8/2011 

I M KORASHI v ABERTAWE BRO MORGANNWG 
UNIVERSITY LOCAL HEALTH BOARD (2011) 
 
An application to adduce fresh evidence on an appeal 
against a decision of an employment tribunal should 
be made in that tribunal rather than in the 
Employment Appeal Tribunal. 
 
EAT (Judge J McMullen QC, B Beynon, T Stanworth) 
12/9/2011 
 
T DEBIQUE v MINISTRY OF DEFENCE (2011) 
 
An employment tribunal had been entitled to find that 
a claimant who had been subjected to race and sex 
discrimination had failed to mitigate her loss by 
unreasonably refusing an offer of re-engagement from 
her former employer. 
 
EAT (Underhill J (President), P Tatlow, B Warman) 
15/9/2011 
 
BARTS & THE LONDON NHS TRUST v VERMA (2011) 
 
Under the NHS Terms and Conditions of Service, a 
doctor moving from a part-time post to a lower-paid 
full-time training post was entitled to pay protection 
only in respect of the hours worked in her previous 
post and not for the full hours worked in her new post. 
 
[2011] EWCA Civ 1129 
CA (Civ Div) (Rix LJ, Rimer LJ, Elias LJ) 12/10/2011 
 
DONNA LOUISE MINTER v KINGSTON UPON HULL 
CITY COUNCIL : JULIE POTTER v SECRETARY OF 
STATE FOR WORK & PENSIONS (2011) 
 
Payments to individuals in settlement of their equal 
pay claims against their employers amounted to 
income under the Jobseeker's Allowance Regulations 
1996 and the Housing Benefit Regulations 2006 and so 
had to be brought into account for the benefits 
previously paid to them. 
 
[2011] EWCA Civ 1155 
CA (Civ Div) (Thomas LJ, Hallett LJ, Elias LJ) 13/10/2011  
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http://www.lawtel.com/UK/Document.aspx?ID=AC0129809&HL=Y&BK=Y&ResultID=35415197
http://www.lawtel.com/UK/Document.aspx?ID=AC0129809&HL=Y&BK=Y&ResultID=35415197
http://www.lawtel.com/UK/Document.aspx?ID=AC0129682&HL=Y&BK=Y&ResultID=35415197
http://www.lawtel.com/UK/Document.aspx?ID=AC0129682&HL=Y&BK=Y&ResultID=35415197
http://www.lawtel.com/UK/Document.aspx?ID=AC0130025&HL=Y&BK=Y&ResultID=35415197
http://www.lawtel.com/UK/Document.aspx?ID=AC0130025&HL=Y&BK=Y&ResultID=35415197
http://www.lawtel.com/UK/Document.aspx?ID=AC0129767&HL=Y&BK=Y&ResultID=35415197
http://www.lawtel.com/UK/Document.aspx?ID=AC0129767&HL=Y&BK=Y&ResultID=35415197
http://www.lawtel.com/UK/Document.aspx?ID=AC0129878&HL=Y&BK=Y&ResultID=35415197
http://www.lawtel.com/UK/Document.aspx?ID=AC0129878&HL=Y&BK=Y&ResultID=35415197
http://www.lawtel.com/UK/Document.aspx?ID=AC0130138&HL=Y&BK=Y&ResultID=35415197
http://www.lawtel.com/UK/Document.aspx?ID=AC0130056&HL=Y&BK=Y&ResultID=35415197
http://www.lawtel.com/UK/Document.aspx?ID=AC0130074&HL=Y&BK=Y&ResultID=35415197
http://www.lawtel.com/UK/Document.aspx?ID=AC0130074&HL=Y&BK=Y&ResultID=35415197
http://www.lawtel.com/UK/Document.aspx?ID=AC0130074&HL=Y&BK=Y&ResultID=35415197
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