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2011 has seen a number of decisions 
of the appellate courts regarding 
fraudulent, or allegedly fraudulent 
claims in personal injury cases. 
Typically, these have tended to arise 
around staged or  invented road traffic 
accidents but there have been 
decisions that do not quite fit that 
mould.  
 
This article will attempt to give a brief 
summary of those decisions. 
 
The first case of note is Zurich 
Insurance Co plc v Hayward [2011] 
EWCA Civ 641. This was an action by 
the insurance company alleging that 
settlement of an earlier personal injury 
action had been obtained by fraud. 
That action had been struck out and 
the insurance company subsequently 
appealed. The original action had been 
compromised by way of consent order 
and a Tomlin order. The Judge at first 
instance struck out the claim on the 
basis that the consent order created 
an estoppel by res judicata and that 

the fraud issue, pleaded as an 
exaggerated claim, had been 
compromised. 

The insurance company appealed the 
strike out decision. The Court of Appeal 
found that a consent order created an 
estoppel if the parties to the second 
action were the same as the parties to 
the first and the issues raised in the 
second action were necessarily 
compromised in the first action, Kinch v 
Walcott (1929) AC 482 PC (Bar) 
considered. Before an estoppel could 
arise, there had to be congruence 
between the allegation of fraud which 
was determined or compromised in the 
first action and the allegation of fraud 
made in the second action. Although in 
the instant case an allegation that a 
disability was being exaggerated for 
gain amounted to fraud and that 
allegation of fraud was similar to the 
allegation made in the second action, it 
was not the same allegation and it was 
not clear exactly what was 
compromised in the first action. 
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The Court of Appeal held that finality of litigation 
was desirable for many reasons but in the context of 
the instant case the principle was designed to 
protect a litigant from being vexed more than once 
by the same allegations. That consideration did not 
weigh heavily in the instant case. There was nothing 
apparently harassing about the insurer’s conduct in 
bringing the action. It appeared to be acting in 
response to fresh evidence of which it was 
previously unaware and which it could not with 
reasonable diligence have been expected to 
discover  at the time of the first action. The public  
interest     in     the     integrity    of       the 
administration of justice and the private interests of 
the insurer in seeking the investigation of the 
allegations of fraud far outweighed the public 
interest in the finality of litigation and the 
Defendant’s understandable wish to avoid a second 
action. The insurer’s appeal was therefore allowed. 
 
In the case of Singh & Ors V (1) Habib (2) AIG [2011] 
EWCA Civ 599, the Court of Appeal allowed an 
appeal against the trial Judge’s decision not to 
admit fresh evidence of fraud after trial. The court 
found that CPR r.52.11(2) gave the court a wide 
discretion as to when it would admit fresh evidence, 
but Ladd v Marshall continued to influence the way 
in which the courts should proceed. The court 
would be particularly acute to consider questions of 
admitting fresh evidence when the public interest in 
the prevention, so far as possible, of fraudulent road 
traffic claims came before it. In the instant case it 
was in the public interest to admit the evidence. 
Modest additional evidence indicating that the 
result might have been wrong was admissible and 
persuasive and in the particular context, the case 
would be reinvestigated in a new trial. 
 
Guidance on the case management of fraud issues 
in personal injury cases was given in the case of 
Locke (1) Stuart (2) v Axa Corporate Solutions 
Services Ltd [2011] EWHC 399 (QB). The instant case 
involved an allegation that there had been a 
conspiracy to claim compensation following staged 
road traffic accidents. The case of the second 
defendant insurer was that the accident had been 
staged. It sought to adduce evidence showing the 
common features in this and eight other accidents. 
The guidance given was as follows; First, it should be 

possible to prepare a document which accurately 
and fairly summarised the evidence so far as the 
primary facts were concerned. It could identify, in 
the manner of a Scott schedule, which primary facts 
were in dispute, so that the necessary material could 
be adduced to deal with that. It might also identify 
which inferences were agreed and which were not. 
Further, a document could be devised which set out 
in a short form how entries on Facebook were 
created and what inferences might safely be drawn 
from them; that document could be used in any 
case where this class of evidence was adduced. 
Moreover, insurers making allegations of this kind 
had to do so with care. Their legal advisers had 
obligations which required them to advance such 
allegations only on proper grounds. It would be 
inappropriate for trial bundles to contain the names 
and personal details of people with the suggestion 
that they had been guilty of fraud unless there were 
proper grounds evidentially for that assertion. 
 

Given the increasing amount of cases in which fraud 
is alleged, it is likely that the appellate courts will be 
busy dealing with further cases in the near future. 
Practitioners may be well advised to watch out for 
developments. 

Adam Gadd 
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The case of Abbott v Long [2011] EWCA Civ 874 will 
have important implications for costs arguments in 
credit hire cases. In particular, caution must be 
exercised where there is a risk that a claimant may 
not recover close to the amount claimed. 
 
The  appellant, (claimant in the proceedings below) 
appealed the decision of Her Honour Judge Marshall 
QC made at Central London County Court that there 
be no order for the costs of the litigation. 
 
The claim arose out of a road traffic accident. The 
appellant sought recovery for credit hire charges. 
The period of hire was from June 2008 to December 
2009 for which £48,000 was claimed. At trial, Mr 
Abbott accepted he would have been able to 
finance a substitute vehicle. The damages were 
reduced to £8,600 accordingly. Damages were also 
reduced by 75% on account of contributory 
negligence. 
 
On the issue of costs, the judge found that the claim 
had been “grossly exaggerated” and that the 
litigation had been run as a commercial enterprise 
by the hire company, who were driving the claim. 
They had failed to properly scrutinise the claim and 
had not taken a responsible attitude towards the 
conduct of the litigation, particularly with regard to 
the duty to mitigate. She took the view this was a 
very significant issue of conduct, and was heavily to 
be discouraged. 
 
The judge made no order as to costs, taking in to 
account; 
 
i)  that there would have had to be a fast track 

trial in any event since the Defendants had 
made no offer, 

ii) the Claimant’s conduct showed no proper 
regard for their duty to mitigate their losses, 
and 

iii) that the Defendant had had a significant 
measure of success both in resisting the claim 
for credit hire and establishing contributory 
negligence on the part of the Claimant. 

 
On appeal, the Appellants accepted that they would 
have to show the judge had erred in principle or 
that the decision was perverse. They argued that 

there should have been no reduction to their 
entitlement to costs based on the finding of 
contributory negligence. Further, the inflated value 
of the claim was due to a misjudgement rather than 
dishonesty. The conduct was not reprehensible to 
the extent that a reduction in costs could be 
justified. 
 
The Court of Appeal held that the starting point was 
CPR 44.3 which sets out the discretion to award 
costs. Under this rule conduct of the parties can be 
taken in to account in the exercise of this discretion. 
 
On the issue of contributory negligence the court 
pointed out that there is no general rule preventing 
a reduction based on this, however in the 
circumstances of this case the issue caused no 
distinct costs and therefore any reduction would 
have been minimal. The central issue was whether 
costs could be reduced due to the conduct of the 
Appellants. 
 
Arden LJ referred to the judge’s comments that the 
hirer was a serial litigant, who ought to have had 
systems in place to ensure claims were pursued 
appropriately. While this conduct was not dishonest 
it was blameworthy or capable of being 
reprehensible. Despite the fact that the conduct had 
not occasioned any wasted costs, since a trial would 
have been required in any event, a reduction could 
be made on the grounds of misconduct, as long as 
the court was satisfied that this would be a 
proportionate sanction. 
 
The judge at first instance had taken a number of 
factors in to account, including the inflated claim for 
credit hire charges, the failure to have proper regard 
to the duty to mitigate loss or keep expenses to an 
appropriate level and the use of the litigation as a 
commercial enterprise. It was held that she had 
given a carefully reasoned judgement and was 
entitled to take in to account the appellant’s 
conduct. Reducing the costs was not a 
disproportionate sanction. The appeal was therefore 
dismissed. 
 
                      Daniella Gilbert  
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DALTON v NOTTINGHAM COUNTY COUNCIL 
A local authority had not shown that it took such care 
as was in all the circumstances reasonably required to 
secure that a paved area, on which a pedestrian 
stumbled and sustained a serious injury, was not 
dangerous, and it had failed to make out a defence 
under the Highways Act 1980 s.58. 
 
[2011] EWCA Civ 776 
CA (Civ Div) (Sir Anthony May (President QB), Carnwath 
LJ, Hallett LJ) 6/7/2011 
 
MADDISON HUFTON v SOMERSET COUNTY 
COUNCIL 
A school which operated a policy of preventing pupils 
from entering the premises directly into the school hall 
on rainy days by erecting wet weather signs as soon as 
it started raining was not expected to have a system in 
place for observing and removing water deposited in 
the hall during the brief period of time between it 
starting to rain and the production of the wet weather 
signs. Accordingly, it was not liable to a pupil who 
slipped and fell in the hall during that period. 
 
[2011] EWCA Civ 789 
CA (Civ Div) (Sir Andrew Morritt (Chancellor), Jackson 
LJ, Elias LJ) 7/7/2011 
 
SHARON GRIFFIN v WISBECH PHAB CLUB 
An accident in which the claimant was injured whilst 
being raised in a wheelchair on a platform attached to 
a vehicle had been caused by, or arisen out of, the use 
of a motor vehicle within the meaning of CPR Pt 45. 
The fixed recoverable costs scheme in respect of road 
traffic accidents therefore applied. 
 
CC (Norwich) (Judge Darroch) 11/7/2011 
 
O'CONNOR v STUTTARD 
Where a child playing in the street had stepped back 
from the kerb and a motorist struck the back of his foot 
causing personal injury, a judge had erred in finding 
that the motorist had taken reasonable care and was 
not negligent. 
 
[2011] EWCA Civ 829 
CA (Civ Div) (Rix LJ, Lloyd LJ, Dame Janet Smith) 
19/7/2011 
 
BROADFIELD v MEYRICK ESTATE MANAGEMENT 
LIMITED 
An employer had been in breach of its obligation to 
provide a suitable and sufficient handrail in 

accordance with the Workplace (Health, Safety and 
Welfare) Regulations 1992 reg.12(5) in circumstances 
where it had failed to provide a continuous handrail 
along the entire length of a staircase. However, an 
employee's claim for personal injury failed on the basis 
of causation where it could not be established that the 
presence of the handrail would have prevented the 
injury. 
 
[2011] EWCA Civ 1135 
CA (Civ Div) (Hallett LJ, Elias LJ, Thomas LJ) 27/7/2011 
 
HARRY BOWEN (A CHILD) (2) MAX FARLEY (A 
CHILD) (3) KATIE FARTHING (A CHILD) (4) WENDY 
MULLINGER v NATIONAL TRUST 
The National Trust was not liable in negligence or in 
breach of its duty of care following the collapse of a 
tree branch that injured three children and killed one 
child as its tree inspectors had exercised all the care to 
be expected of reasonably competent persons doing 
their job in undertaking a risk assessment of that tree. 
 
[2011] EWHC 1992 (QB) 
QBD (Mackay J) 27/7/2011 
 
JOANNE MICKLEWRIGHT (ON HER OWN BEHALF & 
AS EXECUTRIX OF THE ESTATE OF CHRISTOPHER 
JOHN IMISON, DECEASED) v SURREY COUNTY 
COUNCIL 
A judge had been entitled to find that the death of an 
individual killed by a branch falling from a tree 
overhanging the highway was not attributable to any 
negligence on the part of the local authority. 
 
[2011] EWCA Civ 922 
CA (Civ Div) (Mummery LJ, Patten LJ, Hedley J) 
28/7/2011 
 
HELEN SHEARER EVANS (EXECUTRIX OF THE 
ESTATE OF MALCOLM EVANS, DECEASED) v (1) 
WINDSOR & MAIDENHEAD ROYAL BOROUGH 
COUNCIL (2) CHARLES WILSON ENGINEERS LTD 
Where a delivery driver sustained fatal injuries by 
striking an overhead pipe while reversing a mobile 
elevating work platform, both his employer and the 
owner of the site were equally responsible for the 
accident. The warning signs about the pipe were 
inadequate, and the employer had failed to train the 
driver sufficiently or to warn him on the delivery note 
that there was a headroom problem at the site. 
 
[2011] EWHC 2096 (QB) 
QBD (David Pittaway QC) 29/7/2011 
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KYLIE GRIMES v (1) DAVID HAWKINS (2) FRIMLEY 
PARK HOSPITAL NHS FOUNDATION TRUST 
A householder was not liable under the Occupiers' 
Liability Act 1957 s.2(1) or in common law negligence 
for the injuries sustained to a person who had dived 
into his private swimming pool. The claimant was an 
adult who had done something that carried an obvious 
risk. 
 
[2011] EWHC 2004 (QB) 
QBD (Thirlwall J) 3/8/2011 
 
SALLY BODEY v GILLIAN HALL 
A horse's reaction to an unknown stimulus, causing a 
person to be thrown from a trap which resulted in 
personal injury, was a characteristic of an animal within 
the meaning of the Animals Act 1971 s.2(2)(b). 
However, a horse owner was not liable in circumstances 
where there had been a voluntary assumption of risk in 
accordance with s.5(2) of the Act. 
 
[2011] EWHC 2162 (QB) 
QBD (David Pittaway QC) 5/8/2011 
 
VALERIE STEADMAN v (1) LONDON UNITED 
BUSWAYS LTD (2) MATTHEW SALA 
A bus driver's impatience had resulted in him driving 
too close to the car in front and having to perform an 
emergency stop when the car in front had slowed 
down. The car driver's failure to realise that the bus was 
too close and as a result his failure to maintain a 
constant speed did not constitute negligence. 
 
[2011] EWHC 2136 (QB) 
QBD (Swift J DBE) 5/8/2011 
 
LOUISE JOANNE ELLIS (ADMINISTRATRIX OF THE 
ESTATE OF RICHARD STEPHEN ELLIS, DECEASED) (2) 
GRACE LOWENNA ELLIS (A CHILD) v (1) AKBAR 
LOKAT (2) DOSELEY MOTORS LTD 
 
A driver of a vehicle transporter and his employer were 
liable for the fatal injury to a motorcyclist where the 
driver had turned too slowly at a traffic-light controlled 
cross-roads junction, thereby causing a collision with 
the motorcyclist who was driving on the opposite 
carriageway. However, the motorcyclist had 
contributed to the accident since he had been driving 
at excessive speed. 
 
QBD (Birmingham) (Judge Oliver-Jones QC) 6/10/2011 
 
 
 
 

SADLER v FILIPIAK & ANOR 
A judge had adopted the wrong approach when 
assessing general damages for multiple injuries, so the 
Court of Appeal could look at his judgment  
afresh and substitute its own figures. The judge 
should have had separate figures in mind for the 
various injuries and then stood back to see if it was 
sufficient for the totality of injuries instead of first 
forming an overall impression, awarding a figure and 
then breaking the award down. 
 
CA (Civ Div) (Ward LJ, Etherton LJ, Pitchford LJ) 
10/10/2011 
 
ANNIE R WOODLAND (BY HER LITIGATION FRIEND 
IAN WOODLAND) v (1) SWIMMING TEACHERS' 
ASSOCIATION (2) BERYL STOTFORD (3) DEBORAH 
MAXWELL (4) ESSEX COUNTY COUNCIL (5) 
BASILDON DISTRICT COUNCIL 
A school did not owe a pupil a non-delegable duty of 
care and therefore was not liable for the alleged 
negligence of a non-employee lifeguard when one of 
its pupils was injured during the course of a 
swimming lesson. 
 
[2011] EWHC 2631 (QB) 
QBD (Manchester) (Langstaff J) 17/10/2011 
 
BURTON v EVITT 
A driver was found to be 20 per cent liable for a 
road traffic accident caused when he turned whilst 
being unable to see an approaching motorcycle 
being driven quickly and overtaking other vehicles. 
Where a driver was unable to see what was behind 
him it was necessary for him to inch out to gain a 
better view. 
 
CA (Civ Div) (Sir Anthony May (President QBD), 
Black LJ, Kitchin LJ) 18/10/2011 
 
SUTTON v SYSTON RUGBY FOOTBALL CLUB LTD 
A rugby club owed its players a duty of care to 
conduct an inspection of the pitch, at a reasonable 
walking pace, before a game or training session. 
However, the rugby club was not liable for the 
personal injury sustained by one of its players 
where such an inspection would not have revealed 
the object that had caused the injury. 
 
[2011] EWCA Civ 1182 
CA (Civ Div) (Longmore LJ, Rimer LJ, Warren J) 
20/10/2011 

Simon Purkis 
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