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A landlord may, at any time, bring a 
claim against his tenant for damages 
dmp `pc_af md rfc rcl_lr%q pcn_gp 
covenant.  The majority of such 
claims are brought at the end of the 
term.  The restrictions imposed by 
the Leasehold Property (Repairs) 
Act 1938 (no claim without the 
permission of the court where, on a 
lease of 7 years or more, there is still 
3 years left to run) deter the bringing 
of claims during the currency of the 
t e rm  s av e  in  e xc ep t i on a l 
circumstances. 
 
At common law, the measure of 
damages for breach of covenant to 
yield up the demised premises in 
repair at the end of the term was, 
and remains, the cost which would 
be incurred by the landlord in 
putting the premises into the state of 
repair in which the tenant ought to 

have left them.  The common law 
measure also permits recovery of 
damages representing loss of rent 
during the period needed to carry 
out the repairs (assuming the 
landlord can prove that he could 
have let the premises but for the 
disrepair in question). 
 
Section 18(1) of the Landlord and 
Tenant Act 1927 imposes a 
statutory cap on the measure of 
damages which may be recovered: 
damages for breach of covenant to 
repair are in no case to exceed the 
amount (if any) by which the value 
of the reversion in the premises is 
diminished owing to the breach of 
the covenant.  Importantly, the 
statute does not alter the common 
law measure of damages.  It simply 
imposes an upper limit. 
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In all cases, therefore, the measure of damages at 
common law « the cost of the repairs which are 
needed to put right the breach « must be 
ascertained first. 
 
An important distinction arises at this stage.  If the 
landlord has actually had the repairs carried out 
(or genuinely intends to do so) then the cost (or 
estimated cost) of the repairs is unlikely to exceed 
rfc qr_rsrmpw a_n* _lb ugjj pcnpcqclr rfc j_lbjmpb%q 
recoverable loss: see Jones v Herxheimer [1950] 
2 KB 106. 
 
Where, however, the landlord has not carried out 
any repairs (and is unlikely to do so) the cost of 
repair provides little, if any, evidence of the 
existence of damage or its amount.  Evidence 
must then be given of diminution in the value of 
the reversion as a result of the disrepair in order to 
entitle the landlord to damages. 
 
How is diminution in the value of the reversion to 
be ascertained and assessed?  A clear and concise 
reminder of what constitutes diminution in value 
of the reversion has been provided by the Court of 
Appeal in the recent decision in Van Dal 
Footwear Ltd v Ryman Ltd [2010] 1 WLR 2015.  
The task is straightforward.  It is necessary to look 

at the property which has reverted at the 
kmkclr rf_r gr pctcprq rm rfc j_lbjmpb &§rfc 
t_js_rgml b_rc³',  Rfc t_jsc md rfc pctcpqgml ml 
the valuation date is then assessed on two 
bases.  The first is that the reversion is sold in its 
actual condition.  The second is that the 
reversion is sold in the condition in which it 
would have been if the tenant's covenants had 
been performed.  No other hypotheses are 
required or permitted. 

The valuation date may well be a mere notional 
moment in time (as Devlin LJ noted 50 years 
earlier in Jaquin v Holland [1960] 1 WLR 258).  
Nevertheless, it is the difference between the 
values at that moment which must be 
ascertained.  It is not appropriate, therefore, to 
increase the value of the reversion by reference 
to hypothetical possibilities, such as the 
attractive possibility (as in the Van Dal case) 
rf_r rfc ^`jsc afgn% msremgle rcl_lr umsjb mddcp 
to take a new tenancy from the hypothetical 
purchaser of the reversion.    
    Stephen Jones 
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CLOSURE ORDERS: A PERSISTENT SERIOUS NUISANCE? 

With the Coalition Government making noises 
_`msr dsprfcp kc_qspcq rm ctgar ^_lrg-qmag_j% 
tenants from local authority housing, it may be 
helpful to consider the current powers available to 
landlords and local authorities under the Anti-
Social Behaviour Act 2003. 
 
Under the original Anti-Social Behaviour Act 2003, 
power was given to Local Authorities and police 
forces to issue a closure notice, in effect evicting 
those who were using their residential premises as 
^ap_ai fmsqcq%, Fmuctcp* slbcp rfc Apgkgl_j Hsqrgac 
and Immigration Act 2008, a new part 1A was 
inserted into the earlier Act extending the powers 

to cover premises associated with persistent 
disorder and persistent serious nuisance. 

Closure Notices 
A closure notice can be issued by an officer not 
below the rank of superintendent or the local 
authority if either has reasonable grounds for 
believing under s.11A(1) that; 

at any time during the relevant period a person has 
engaged in anti-social behaviour on the premises 
and that the use of the premises is associated with 
significant and persistent disorder or persistent 
qcpgmsq lsgq_lac rm kck`cpq md rfc ns`jga%  
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Ânti-qmag_j `cf_tgmsp gq bcdglcb _q ^`cf_tgmsp `w 
a person who causes or is likely to cause 
harassment, alarm or distress to one or more 
other persons not of the same household as the 
ncpqml%, 

A closure notice permits entry to the stated 
premises only by those resident at those 
premises. 
 
Closure Orders 
Once a closure notice has been issued, the police 
mp jma_j _srfmpgrw ksqr _nnjw rm _ k_egqrp_rcq% 
court for a Closure order within 48 hours. There is 
discretion within the Act for up to 14 days 
adjournment to allow the occupier of the 
premises or any other person with an interest, 
such as a landlord, to show why a closure order 
should not be made. Further, following 
Commissioner of the Metropolitan Police v 
Hooper [2005] 4 All ER 1095, the provisions of 
s.54 of the Magistrates Court Act 1980 may allow 
further adjournment in except ional 
circumstances.  
 
A closure order in effect closes the premises to all 
persons for a 3 month period, which the police or 
local authority can apply to extend by not more 
than 3 months. The Court may only make a 
closure order if it is satisfied of the following 3 
conditions under s.11B(4); 
 
1. A person has engaged in anti-social 

behaviour on the premises in respect of 
which the part 1A closure notice was 
served; and 

2. The use of the premises is associated with 
significant and persistent disorder or 
persistent serious nuisance to members of 
the public; and 

3. The making of the order is necessary to 
prevent the occurrence of such disorder or 
nuisance for the period specified in the 
order 

 
The proceedings are civil and a regular reliance 
on hearsay evidence, often in the form of 

_lmlwkmsq lcgef`mspq% ctgbclac* gq emtcplcb `w 
the Magistrates Courts (Hearsay Evidence in Civil 
Proceedings) Rules 1999. The burden of proof lies 
with the police or local authority and the standard 
remains the civil one, distinguishing them from 
ASBOs which require the criminal standard of 
npmmd _q rfcw _pc ^less adverse to the interests of 
glbgtgbs_jq rf_l ?Q@Mq% according to the High 
Court in Chief Constable of the Merseyside 
Police v Harrison [2007] QB 79. Whilst this of 
course may be the case, a family with young 
children who are to be forced out of their home 
k_w lmr qf_pc rfc Fgef Amspr%q tgcu,  
 
However, in the case of R(Cleary) v Highbury 
Corner Magistrates Court [2007] 1 All ER 270 
the court made clear the central importance of 
Article 8 of the ECHR and stated that a court must 
be satisfied that it is necessary and proportionate 
to make such an order. Bearing in mind s.11B(4)(c) 
it is submitted that a closure order must be an 
order of last resort. 
 
Appeals 
Either the occupier or the police or local authority 
may appeal against the making or not of an order. 
The appeal is by way of re-hearing in the Crown 
Court and must be brought within 21 days of the 
original decision. The Crown Court has the power 
to make any order appropriate when seized of an 
appeal, including it is submitted, an order staying 
a closure order pending the outcome of the 
appeal. 
 
Enforcement 
Under s.11D, an offence is committed if a person 
remains on or enters a premises in contravention 
of a closure order with conviction bringing the risk 
of 6 months imprisonment or a fine not exceeding 
level 5 on the standard scale. The offence is an 
arrestable one. A defence of reasonable excuse is 
available. 
 
Costs and Compensation 
The position of a private landlord ought to be 
considered « such a landlord may be liable for the 
costs of     bringing    the    proceedings if they have  
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failed to evict the nuisance tenant. Equally, if the 
landlord has suffered loss resulting from the 
closure order they may apply for compensation 
from central funds  
as long as they have not been a cause of the  
behaviour complained of and have taken 
reasonable steps to prevent such behaviour.   
 
A Persistent Serious Nuisance? 
Rfc asppclr ajmqspc mpbcp pcegkc dmp ^lsgq_lac 
lcgef`mspq% gq ugrfmsr bms`r _ bp_amlg_l nmucp, 
The consequences of making such orders has yet 
to be thoroughly assessed « the question as to 
whether such orders merely move the nuisance 
to another area and another local authority as 
opposed to dealing with the problems behind 
the nuisance has not yet been answered. Indeed, 

the courts have yet to give precedent guidance on 
what constitutes persistent disorder or persistent 
serious nuisance « no definition of serious 
nuisance is contained within the Act. 
 
The dangers for landlords are obvious « if the 
police and/or local authority wish to remove a 
particular tenant they may lean on the landlord to 
give notice under the lease as the costs and 
financial consequences of a closure order may be 
too much to bear. 
Further developments under this regime must not 
be too far away. Landlords and tenants would do 
well to keep abreast of them. 
        Adam Gadd 
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THE TENANCY DEPOSIT SCHEME : PROTECTING THE 
LANDLORD  

In the past, the letting of private residential 
property under the Assured Shorthold Tenancy 
Scheme has frequently given rise to disputes 
between landlords and tenants, particularly in 
relation to deposits.  The Housing Act 2004 
introduced the Tenancy Deposit Protection Scheme 
which sought to regularise the holding of such 
deposits, and to enable tenants to get all, or part of 
their deposit back from their landlord, providing 
they are entitled to it.  The implementation of the 
Scheme means that all landlords and letting agents 
renting a property under an Assured Shorthold 
Tenancy in England and Wales are required to 
register the deposit with a Tenancy Deposit 
Scheme.   

 
Section 212 (8) of the 2004 Act defines a deposit as: 
 §_lw kmlcw glrclbcb rm `c fcjb &`w rfc  
 landlord or otherwise) as security for: 

 
a) the performance of any obligations of 

the    tenant; or  
b) the discharge of any liability of his;  
 arising under or in connection with 

the  tenancy'. 

 
 This therefore means that if a landlord receives any 
money from a tenant which is not a rent payment, 
the money has to be registered with a Tenancy 
Deposit Protection Scheme, even if it is not referred 
to as a deposit.   
 
However, unbeknown to many Landlords and 
Letting Agents, not only does the deposit have to be 
registered, but section 213 of the 2004 Act also 
imposes further requirements once the deposit has 
been registered: 
 

(3) Where a landlord receives a tenancy 
deposit in connection with a shorthold 
tenancy, the initial requirements of an 
authorised scheme must be complied with 
by the landlord in relation to the deposit 
within the period of 14 days beginning 
with the date on which it is received. 

 
(4)  Dmp rfc nspnmqcq md rfgq qcargml §rfc glgrg_j 

pcosgpckclrq³ md _l _srfmpgqcb qafckc _pc 
such requirements imposed by  the scheme   
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as fall to be complied with by a landlord on 
receiving such a tenancy deposit. 
 
(5) A landlord who has received such a 
tenancy deposit must give the tenant and 
any relevant person such information 
relating to- 
 
(a) the authorised scheme applying to 

the deposit, 
(b) compliance by the landlord with the 
 initial requirements of the scheme in 
 relation to the deposit, and 
(c) the operation of provisions of this 
 Chapter in relation to the deposit, 
 as may be prescribed. 
 
(6) The information required by 
subsection (5) must be given to the tenant 
and any relevant person- 
(a) in the prescribed form or in a form 
 substantially to the same effect, and 
(b) within the period of 14 days 
beginning  with the date on which the 
deposit is  received by the landlord. 

 
At first glance these requirements do not appear 
to be onerous but it is the apparently little known 
section 2 of The Housing (Tenancy Deposits) 
(Prescribed Information) Order 2007 that details 
the prescribed information referred to in section 
213 (5) of the 2004 Act that can be prone to cause 
problems for the Landlord.  The 2007 Order 
outlines the content of the prescribed 
information:- 
 
(1)  The following is prescribed information for 
the purposes of section 213(5) of the Housing Act 
0..2 &§rfc ?ar³'- 
 
(a) the name, address, telephone number, e-
mail  address and any fax number of the scheme 
 administrator of the authorised tenancy 
 deposit scheme applying to the deposit; 
(b) any information contained in a leaflet 
supplied  by the scheme administrator to the 

landlord  which explains the operation of the 
provisions  contained in sections 212 to 215 of, 
and  Schedule 10 to, the Act; 
(c) the procedures that apply under the scheme 
 by  which an amount in respect of a 
deposit  may  be paid or repaid to the tenant 
at the  end of t the  shorthold tenancy 
&§rfc  rcl_law³'9 
(d) the procedures that apply under the scheme 
 where either the landlord or the tenant is 
not  contactable at the end of the tenancy; 
(e) the procedures that apply under the scheme 
 where the landlord and the tenant dispute 
the  amount to be paid or repaid to the tenant in 
 respect of the deposit; 
(f) the facilities available under the scheme for 
 enabling a dispute relating to the deposit to 
be  resolved without recourse to litigation; and 
(g) the following information in connection 
with  the tenancy in respect of which the deposit  
 has  been paidÅ 
 

(i)   the amount of the deposit paid; 
(ii) the address of the property to which the 
tenancy relates; 
(iii) the name, address, telephone number, and 
any e-mail address or fax number of the 
landlord; 
(iv) the name, address, telephone number, and 
any e-mail address or fax number of the tenant, 
including such details that should be used by 
the landlord or scheme administrator for the 
purpose of contacting the tenant at the end of 
the tenancy; 
(v) the name, address, telephone number and 
any e-mail address or fax number of any 
relevant person; 
(vi) the circumstances when all or part of 
the deposit may be retained by the landlord, 
by reference to the terms of the tenancy; and 
(vii) confirmation (in the form of a 
certificate signed by the landlord) thatÅ 
 

(aa) the information he provides under this 
sub-paragraph is accurate to the best of 
his knowledge and belief; and 
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(bb) he has given the tenant the 
opportunity to sign any document 
containing the information provided by 
the landlord under this article by way of 
confirmation that the information is 
accurate to the best of his knowledge 
and belief. 
 

It is apparent that not only are letting agents and 
landlords unfamiliar with this extensive list, but 
are also unaware of the sanctions of section 214 
(3) and (4) and section 215 of the 2004 Act.  
Section 214 provides for a court to order (i) that 
any deposit not held in accordance with the 
provisions be returned to the tenant, and (ii) a 
landlord to pay a sum of three times the deposit 
sum to the tenant; section 215 states that any s21 
notice served on a tenant whilst the provisions 
have not been complied with is deemed invalid.  
Given that more often than not, private landlords 
instruct letting agents to find a tenant and handle 
the administrative side of the transaction, 
including the taking of the deposit, the above 
provisions can have a significant impact on the 
unsuspecting landlord who has little or no 
knowledge of the above requirements, until the 
tenant either issues proceedings or makes a 
counterclaim in response to a section 21 notice.  In 
an effort to redress the imbalance in the effect of 
the above requirements, it is therefore the timing 
of when the requirements above are complied 
with that has troubled the Courts in the most 
recent cases of Draycott v Hennells [2010] 
EWHC 217 (QB) and Tiensia v Vision Enterprises 
& Ors [2010] EWCA Civ 1224. 
 
Draycott v Hennells 
This appeal concerned the interpretation of 
sections 214 and 215 of the 2004 Act (the 
sanctions for non-compliance).  In this case the 
tenants (Draycott) paid their deposit to the letting 
agents (Hennells) but a period of 2 ½ months 
lapsed before the deposit was registered.  The 
tenants were informed immediately after the 
registration and provided with all the necessary 
information.  The tenants issued proceedings 

some 6 months later seeking redress under ss 214 
and 215 of the Act.  The tenants claim succeeded 
in the County Court and the case was appealed by 
the letting agents.    The ultimate question facing 
Rseclbf_r H u_q* §A_l _l Mpbcp slbcp q,0/2&2' `c 
made once the Deposit has been Lodged with the 
Qafckc=³  Gl _jjmugle rfc _nnc_j Rseclbf_r H 
stated that the appeal turned on whether the 14 
day requirement was a part of the initial 
requirements of an authorised scheme.  If it is not, 
then when the deposit is paid into the scheme 
more than 14 days after having been paid by the 
tenant, but before the tenant commences 
proceedings, then the court cannot be satisfied 
under s.214(2)(a) and therefore the court will not 
be able to make an order under s.214(3)or (4). 
 
Tiensia v Vision Enterprises 
The issue to be decided in Tiensia v Vision 
Enterpises was whether a landlord who had failed 
to honour his obligations within the 14 day time 
limit will automatically be beyond redemption 
and will therefore have no answer to a claim that 
the section 214 sanctions should be imposed.        
The argument    advanced    by    the    tenant   was 
that once the 14 day time limit has passed there is 
no rectification of the breach,      whereas the 
argument    advanced    by    the    tenant   was 
that once the 14 day time limit has passed there is 
no rectification of the breach,     whereas the 
landlord argued that section 214 does not focus 
on the 14 day limit but instead on whether the 
landlord is still in breach of his obligations by the 
time of the hearing. 
 
In giving the leading judgment, Rimer LJ  held 
that it is the failure of a landlord to comply with 
either of the section 213 requirements at all.  
Therefore, if a landlord is late with complying, but 
does so before the tenant brings any section 214 
proceedings, the tenant will have no cause of 
action.  The focus is on whether there has been 
compliance at all and therefore the date of the 
hearing is the relevant date for compliance.  
Turning to the section 215 sanction, Rimer LJ held 
that that section avoids any  
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focus on the 14 day time limit, stating that, "its 
plain sense is that, so long as the initial  
requirements have not been complied with 
(including after the expiration of the 14-day 
period), there will be a bar on the service of a 
section 21 notice.  Therefore, it can be seen that 
different to the s214 sanctions, a Landlord must 
have his house in order at the time when the 
s21 notice is served - if it is not, the s21 notice 
will be invalid. 
 
Conclusion 
The net result of the 2 decisions above is that at 
first blush it appears that section 214 has been 
robbed of virtually all its force: these most 
recent decisions do mean that an unscrupulous 
Landlord or Letting Agent could retain the 
deposit and not register it in the required 
manner in clear breach of section 213 (3) 
without sanction, provided that once 
proceedings were issued the deposit was then 
paid into a protected scheme.  This means that 
a tenant who either makes a section 214 claim 
by way of either issuing proceedings or making 

a counterclaim is likely to be unsuccessful as any 
sensible landlord will remedy the fault, and the only 
sanction for the landlord would be an order that he 
pay the costs of proceedings.  However, the objective 
of the legislation is not to punish landlords, but to 
protect tenants' deposits and an interpretation of the 
2004 Act with that consequence is clearly far 
preferable to one which gives effect to the harsh 
consequences for the landlord that would otherwise 
follow. Further, if the initial requirements could never 
be complied with after the expiry of the 14 day period, 
it would follow that a notice under section 21 of the 
1988 Act could never be given, which would have the 
effect of converting the assured shorthold tenancy 
into a fully assured tenancy with perpetual security of 
tenure.  As noted by Rimer LJ, in the overwhelming 
majority of cases, the Landlord will remedy the fault, 
and the net result will therefore be that the legislation 
has indeed achieved its objective. 
     Eleanor Bruce 
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YEMSHAW v HOUNSLOW LONDON BOROUGH 
COUNCIL  [2011] UKSC 3  
 
The appellant (Y) had left her husband and 
applied to the local authority for housing 
assistance, claiming that although her husband 
had not physically assaulted her or threatened 
to assault her, she was scared that he would. 
Under the Housing Act 1996 s.177(1), a local 
authority was obliged to re-house a person 
where it was not reasonable for that person to 
continue to occupy accommodation if it would 
lead to domestic violence. A person at risk of 
such violence would be automatically homeless. 
The local authority decided that in the 
circumstances it was still reasonable for Y to 
occupy the matrimonial home. A review of that 
decision was unsuccessful. Y appealed. The 
County Court and the Court of Appeal followed 
the decision in Danesh v Kensington and 
Chelsea RLBC (2006) EWCA Civ 1404, (2007) 1 
WLR 69, and concluded that the term "violence" 
in s.177(1) required some sort of physical 
contact. 

The Supreme Court allowed the appeal and 
overruled Danesh. It held that although 
"physical violence" was a natural meaning of the 
word "violence", it was not the only natural 
meaning. The word "violence" was not a term of 
art. It was capable of bearing several meanings 
and applied to many different types of 
behaviour which could change and develop 
over time. By the time of the 1996 Act, the 
understanding of domestic violence had 
developed from a narrow focus on battered 
wives and physical contact. However, there was 
no comprehensive definition in the 1996 Act of 
the kind of conduct involved and the essential 
question was whether an updated meaning was 
consistent with the statutory purpose 
(Fitzpatrick v Sterling Housing Association Ltd 
(2001) 1 AC 27 HL applied). In the instant case, 
that purpose was to ensure that a person was 
not obliged to remain living in a home where 
she was at risk of harm. A further purpose was 
that a victim of domestic violence had a real 

choice between remaining in her home and 
seeking protection from the law or leaving to 
begin a new life elsewhere. The purpose of the 
legislation would be achieved if the term 
"domestic violence" was interpreted in the same 
sense as used in Practice Direction (Family 
Division: Residence and Contact Orders: 
Domestic Violence and Harm) (No.2) [2009] 1 
W.L.R. 251 to include "... physical violence, 
threatening or intimidating behaviour and any 
other form of abuse which, directly or indirectly, 
may give rise to the risk of harm." The advantage 
of that definition was that it dealt separately with 
actual physical violence, putting a person in fear 
of violence, and other types of harmful 
behaviour. The introduction of "other violence" 
into s.177(1) by the Homelessness Act 2002 s.10 
could not have been intended to cut down the 
meaning the statute already had. The housing 
officers and review panel had adopted a narrow 
view of domestic violence and the case would be 
remitted to the local housing authority to be 
decided again. 

BOH LTD (2) LAYHAWK CONSULTANTS LTD v 
EASTERN POWER NETWORKS PLC (FORMERLY 
EDF ENERGY NETWORKS) [2011] EWCA Civ 19 
(CA) 
 
The appellant freeholders (B) appealed against a 
decision that the respondent electricity supplier 
(E) had rights of access over their land and a right 
to maintain underground cables through it. 
Under a 1953 lease, E had become tenant of 
three contiguous plots of land (plots 1, 2 and 3) 
for a term of 42 years.   Under its lease, E was 
granted rights of way over a neighbouring plot 
(plot 4), and was also granted the right to lay and 
maintain cables through plot 4. E built an 
electricity sub-station on plot 2 and laid cables 
through plots 3 and 4.  

The freehold titles were later sold to separate 
buyers, and the reversion expectant on 
determination of the lease became severed. In 
1993 E purchased the freehold to plot 2. B 
purchased the freeholds of plots 1, 3 and 4. E's  
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tenancy had been due to expire in 1994, but 
under the Landlord and Tenant Act 1954 s.24(1), it 
would continue until termination in accordance 
with Pt II of the Act. E brought a claim for the 
exercise of its rights over plots 3 and 4. The judge 
found in E's favour on the basis that the tenancy 
under which E held the rights continued to exist. B 
had argued that the tenancy in respect of plot 2 
had merged with the freehold to plot 2 when E 
had purchased that freehold, meaning that the 
tenancy had ended; the judge held that although 
in principle there could be such a merger, that had 
not happened in the instant case. 

B argued that there had been a merger. Although, 
where the reversion of a tenancy protected by Pt II 
was split, it would be necessary for all the 
reversioners to give a s.25 notice directed at 
terminating the tenancy in respect of the entirety 
of the premises, there could be a tension between 
the interests of the reversioners where one of 
them was also tenant of the whole. Accordingly, 
upon E's acquisition of its separate reversion in 
respect of plot 2, and in the absence of evidence 
of an intention on E's part to effect a merger, there 
was a presumption of a merger in E's reversion of 
its tenancy in plot 2. 

The Court of Appeal dismissed the appeal. It held 
that whereas the ordinary rule at law was that the 
coalescence of a lease and its reversion in the 
same person would result in a merger, in equity it 
was open to that person to form an intention that 
there should be no such merger. Equity had 
further developed the principle that where the 
person did not expressly evince such an intention, 
or there was no evidence of such an intention, 
there was a presumption against any intention for 
a merger if that would be against the person's 
interest. Where there was no evidence as to the 
person's intentions, equity's enquiry was therefore 
exclusively focused on his interests (Ingle v 
Vaughan Jenkins (1900) 2 Ch 368 Ch D and Capital 
& Counties Bank Ltd v Rhodes (1903) 1 Ch 631 CA 
applied). B's submission amounted to the 
proposition that because a merger was in the 
interests of the co-reversioners, E should be 

presumed to have intended a merger even 
though its own interest would be against it. That 
was not a development of the equitable principles 
but a departure from them and the adoption of 
contrary ones. The judge's task had been to 
consider whether there was any evidence of any 
intention on E's part as to whether there should 
be a merger. Having found that there was none, 
he had next to consider whether it had been in E's 
interests that there should be a merger. He had 
found that it was not, and that had led him, 
correctly, to conclude that he should presume 
that no merger had been intended. That it might 
have been contrary to the co-reversioners' 
interests for there to be no merger was irrelevant. 

DAEJAN INVESTMENTS LTD v BENSON & ORS ,  
[2011] EWCA Civ 38 (CA) 
The appellant landlord (D) appealed against a 
decision of the Lands Tribunal (LT) upholding a 
refusal by a leasehold valuation tribunal (LVT) to 
conclude that it was reasonable to dispense with 
the consultation requirements regarding service 
charges under the Landlord and Tenant Act 1985 
s.20 and s.20ZA. D was the owner and landlord of 
a block of flats which required major works. D sent 
a notice of intention to the respondent tenants (B) 
but provided only one of four tenders by 
contractors for the work. It then served notice that 
the contract had effectively been awarded to that 
contractor and that the consultation process had 
ended.     The  LVT  concluded  that  D  had failed 
to recover £270,000 from B, the recoverable 
amount being capped at £250 for each tenant. 

The Court of Appeal dismissed the appeal. It held 
that the LVT and LT had not erred in law or 
misdirected itself in treating the financial 
consequences of the grant or refusal of 
dispensation as irrelevant to the exercise of 
discretion under s.20ZA(1) (Camden LBC v 
Leaseholders of 37 Flats at 30-40 Grafton Way 
Unreported June 30, 2008 Lands Tr applied). The 
focus of the statute was on the consultation 
requirements and not the consequences of non-
compliance, which highlighted the fact that  a 
proper       consultation     process       comprised  the 
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 substance of the scheme. There was a distinction 
between the relevance of circumstances going to 
the integrity of the consultation process and the 
consequences flowing from the grant or refusal of 
dispensation. Prima facie therefore, curtailment of 
consultation involved substantial non-compliance 
with the consultation requirements, though 
dispensation might be granted in certain 
situations where the integrity of the consultation 
process was not undermined, for example where 
there was a need to undertake emergency works 
or where there had been a minor breach of 
procedure which caused no prejudice to the 
tenants. The LT had furthermore not erred in law 
or misdirected itself regarding the relevance of 
the nature of the landlord. Even if the LT was in 
error in contemplating a less rigorous approach 
where tenants were their own landlord, the point 
did not go anywhere as there was no suggestion 
in its decision that it had applied a more rigorous 
standard than that provided for in the statute. 
Significant prejudice to tenants was a primary 
consideration in exercising the dispensatory 
discretion under s.20ZA(1), and D's non-
compliance in curtailing consultation constituted 
a serious failing and caused B serious prejudice. A 
proper consultation process was of the essence in 
the statutory scheme, devised to protect the 
interests of such tenants as B. Given the 
seriousness of the non-compliance, even if it was 
the result of a lack of understanding or ineptitude 
rather than a flouting of the consultation 
requirements, the LVT's approach of treating B's 
loss of opportunity to make further 
representations and have them considered as 
amounting to significant prejudice was endorsed. 

 

HACKNEY LBC V FINDLAY [2011] EWCA CIV 8  

In Forcelux Ltd v Binnie [2009] EWCA Civ 854 the 
court held that, where a defendant did not attend 
the hearing of a possession claim, the court had 
power, under CPR 3.1 to set aside the judgment 
for possession and that, as there had not been a 
trial, CPR 39.3 was not applicable.  CPR 39.3(5) 
requires that a party who fails to attend a trial and 

who then applies for the judgement or order 
against him to be set aside must (i) act promptly, 
(ii) have a good reason for not attending the trial 
and (iii) show a reasonable prospect of success. 

 
The facts in Forcelux were that the possession 
order was based on forfeiture for non-payment of 
a comparatively minor sum by way of ground 
rent.  The tenant was served with the proceedings 
but the proceedings did not come to his notice as 
he was not living at the property. The possession 
order was made summarily at the first short 
possession hearing, which was not a trial.  The 
burden imposed on the applicant by CPR 39.3(5) 
did not therefore arise. 
 
Hackney LBC v Findlay [2011] EWCA Civ 8 
establishes that the position is very different for a 
secure tenant.  Mr Findlay, who had been a secure 
tenant, failed to attend his possession hearing 
and then, after execution of the possession order, 
applied under CPR 3.1, to have the possession 
order     which     had    been    made    against     
him in his absence set aside.  The Court of Appeal 
distinguished Forcelux and paid close regard to 
the opportunity which a secure tenant has, under 
section 85(2) of the Housing Act 1985, to apply at 
any time up to execution for the possession order 
to be stayed, suspended   or   postponed.       The   
court  held  

that a possession order against a secure tenant, 
once made, forms a proper basis for execution 
unless the tenant has made an application under 
section 85(2) during the period provided for and 
that, in the absence of some unusual and highly 
compelling factor, a court that was asked to set 
aside a possession order under CPR 3.1 should, in 
general, apply, and the applicant should therefore 
satisfy, the requirements of CPR 39.3(5) 

       

       Jennifer Lee 
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Welcome to the 2nd Edition of Pump Court Chambers Property Law CPD Update. Every six 
months members of the Property and Planning Practice Group will be bringing you the latest 
developments in property and planning law. You can claim an hour of free CPD for reading the 
newsletter and completing the questions at www.pumpcourtcpd.com. 

The information and any commentary on the law contained in these articles is provided free of charge for infor-
mation purposes only. Every reasonable effort is made to make the information and commentary accurate and up 
to date, but no responsibility for its accuracy and correctness, or for any consequences of relying on it, is assumed 
by the author or the publisher or Pump Court Chambers. The information and commentary does not, and is not 
intended to, amount to legal advice to any person on a specific case or matter. If you are not a solicitor, you are 
strongly advised to obtain specific, personal advice from a lawyer about your case or matter and not to rely on the 
information or comments on this site. If you are a solicitor, you should seek advice from Counsel on a formal basis. 
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PROPERTY TEAM SEMINAR 

 
HOTEL DU VIN, WINCHESTER 

31 March 2011 
4PM START : 7.00PM FINISH  

ACCREDITED FOR 2.5 HOURS CPD 
COST £60 (INCLUDING VAT) 

 
TOPICS TO INCLUDE 

THE CORRECTION OF MISTAKES IN THE REGISTER  
AT THE LAND REGISTRY  

SURRENDER BY OPERATION OF LAW  
RIGHTS OF WAY: 

 AN UPDATE ON CONSTRUCTION 
UPDATE ON TLATA 

RECENT DEVELOPMENTS ON SERVICE CHARGES 
 

FOR FURTHER DETAILS OR TO BOOK A PLACE ON  
THIS SEMINAR PLEASE CONTACT 

LIAN HARRIS ON 01962 833214 
OR E-MAIL lianh@3pumpcourt.com 
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